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case 


Statutory bind-over, commission of further offences during 


the period of the bind-over, procedure 


Supervision, Scottish order on children residing in England, 


whether English court needs to have a hearing 
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—, summonsing a jury under s. 13(2)(e) Coroners 


could be relied upon, whether on facts respondents were 


actually or constructively present so as to constitute 


aiding and abetting unlicensed trading (Brooks v. Retail 


Credit Cards Limited, N.C.) 
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proximate” to the commission of the full offence 785 


Attempting the impossible, attempted dealing with substance 
believed to be a controlled drug which was in fact 
harmless vegetable matter, review of decision of House 
of Lords in Anderton v. Ryan (1985) 149 J.P. 433 
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—, yet again, and final decision on, in R. v. 
Shivpuri 403, 439, 596 
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N.C) 620 
—, whether common law conspiracy to defraud and statutory 
conspiracy under s. | of Criminal Law Act 1977 are 
mutually exclusive (R. v. Ayres, N.C.) 223 
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Vandalism, how it should be tackled, points from 
NACRO’s briefing paper Vandalism 178 
—, preventive approach to, NACRO’s Vandalism 146 
Video recordings, evidential status of examined 770 
Witnesses in Criminal Courts, “Justice” report 419 
—, —, Lord Hailsham commends 594 
Witnesses, need to tell “the truth . . . and nothing but 
the truth” 363, 374 
Wounding or grievous bodily harm, the present position . 
in law evaluated 411, 455 
Crossbow Bill, introduction 816 
Crossbow threat, mounting concern over 228 
Crown Court, a tourist attraction 617 
Custodial Provisions Act, five years on 715 
Customs and Excise legislation, “public morality, public 
policy and public security”, exemption from the 
prohibition on restrictions on the movement of goods 
between Member States 679 
—, seizure of property under, importance of the EEC 
dimension 694 
D 
DANGEROUS DRUGS 
Drug abuse, developments in, from Home Office Statistical 
Bulletin 42, 139 
Drug misusers, development of treatment services for 184 
Drug Trafficking Offences Bill, introduction 132 
—,—, new power to order confiscation 132 
—,—, appointing a receiver 132 
—, —, investigative powers 132 
—, amendments 334 


—, new Government clause, confiscation of the proceeds 142 
—, second reading (Commons) 78 
Misuse of Drugs Act 1971, meaning of “supply” in s. 4(3)(a) 
(R. v. Dempsey (M.B.) and Dempsey (M.P.), N.C.) 127 
Natural drugs, law concerning when prepared into another 
form 497 
Offence of strict liability, sale of drugs on forged prescription, 
whether mens rea necessary, Medicines Act 1968, 
s. 58(2)(a) (Pharmaceutical Society of Great Britain v. 


Storkwain Limited, N.C.) 510 
Possessing a controlled drug, whether forgetfulness is 
a defence (R. v. Martindale, N.C.) $73 
Searching suspects, s. 23(2)(a) Misuse of Drugs Act 1971, 
compatability with Code A para. 3.5, Police and 
Criminal Evidence Act 1984 192 
Data Protection Register, now available for public 
viewing 142 
Deer poaching, forfeiture of dog 606 
Disclosure of criminal background, Government 
joint circular 414 
E 
Education Act 1944, s. 37 and s. 39, prosecutions under for 
failure to cause child to receive efficient full-time 
education 295, 331 
Enduring Powers of Attorney Act 1985 143 
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EVIDENCE 
Admission made by putative father to adoption agency, 
whether agency social worker could be required to give 
evidence of such admission (R. v. Bournemouth Justices, 
ex parte Grey; R. v. Bournemouth Justices, ex parte 


Rodd, N.C.) 558 

See also under “Children and Young Persons Acts”; 
“Criminal Law”; “Magistrates” 

Similar fact principles, admissibility of evidence not 
constituting an offence similar to those charged (R. v. 
Butler, N.C.) 620 

Extradition, treaty with Spain, ratified and in effect 242, 499 
—, U.K. extradition laws, proposed reform of 242 
F 

FAMILY LAW 
Blood test, new fees 632 
Family Court, campaign for, Lord Chancellor on 291 


—, —, pressure group “Family Courts Campaign” 
launched 2 


—,—, —, negative proposals from 369 
—., real consensus at Weekend Conference 530 
—, s. 41 appointments, their place in a unified family 

court 611 
Family Law Bill, second reading (Lords) 286 
Family Law Reform Bill, introduction 750 
—, legal disadvantages for illegitimate children removed 766 
—, second reading (Lords) 799 


Interdepartmental Review of Family and Domestic 
Jurisdiction, Lord Chancellors Department’s consultation 
paper, reviewed 422, 435, 436, 539 

—, —, consultation period ended, results being analyzed 766 

Matrimonial Causes Procedure Committee, (Booth 
Committee, Report 18 

See also under “Adoption”; Affiliation”; 

“Children and Young Persons”; “Guardianship of Minors”; 


“Husband and Wife” 
FIREARMS 
Carrying, increase in penalty (Parliamentary question) 156 
Firearms (Variation of Fees) Order 1986, in force 426 
Martial arts equipment, new guidelines for traders 74 
FOOD AND DRUGS 
Food Act 1984, time limits and mode of trial 9 


Food and Drugs Act 1955, third party procedure, whether 
original defendant must serve certificate of public 
analyst upon third party at a time when third party 
summons served, ss. 2, 108, 113, Food and Drugs Act 
as amended by Food and Drugs (Amendment) Act 1982 
(R. v. Uxbridge Justices, ex parte Gow; R. v. Uxbridge 
Justices, ex parte Co-operative Retail Services, N.C.) 15 

Mode of trial in relation to third party proceedings, 
bringing before the Crown Court 

—,—, role of the third party in the committal 
proceedings 161 

Offence of market trader smoking while handling food, 
meaning of “engaged in handling food”, regs. 2, 8, 25(1) 
and 26, Food Hygiene (Market Stalls and Delivery 
Vehicles) Regulations 1966 (Cuckson v. Bugg, N.C.) 734 

Sale of food not of the substance demanded by the purchaser, 
cheese containing metal discovered by purchaser, handed 
to health officer employed by appellant for analysis, 

whether this amounted to processing of a sample, time 


161 


Food and Drugs — continued 


limit for bringing prosecution, ss. 2, 91 and 108 of the 
Food and Drugs Act 1955 (Arun District Council v. 
Argyle Stores Limited, N.C.) 

Sale of meat, allegation of delivery of lesser quantity than 
purported to be sold, bone removed from meat at 
request of purchaser, difference in weight accounted for 
by this, whether offence under s. 24 Weight and Measures 
Act 1963; sale of chickens, allegation of delivery of 
lesser quantity, giblets removed, whether offence under 
s. 14; incorrect figure of weight on invoice, clerical 
error, whether statutory defence of all reasonable 
precautions and all due diligence could be relied on 
(North Yorkshire County Council v. Holmesterne 
Farm Co. Ltd., N.C.) 111 

Supply of food not of quality demanded by purchaser, food 
rejected in accordance with terms of contract, whether 
there was a sale of food, ss. 2 and 135(2) of the Food 


605 


and Drugs 1955 (Fleming v. Edwards, N.C.) 573 
Third party proceedings under the Food Act 1984, 
procedural hazards examined in the light of the 
Uxbridge Justices’ case I 
Forbes, Mr. Justice, death of 5 
G 
GUARDIANSHIP OF MINORS 
Application for custody under s. 9 of the 1917 Act in 
respect of illegitimate child, putative father denies 
paternity, whether court can proceed in absence of 
defendant 688 
See also under “Affiliation”; “Children and Young Persons”; 
“Husband and Wife” 
H 
HARRISON (GRAHAM) 
Clerking the peace 319 
Court napping? 463 
Fitting the crime 495 
Gazetted 735 
Gentle art of head hunting 479 
Have summons, will travel 559 
Judge of character 383 
Life — or at least a long stretch — on the ocean waves 703 
No more anon 671 
Odour in court 527 
Phoney alibi 543 
Reluctant scholars 431 
Rights of audience 35] 
Rolling stone 575 
Session too petty 367 
Signals 687 
Standing joint 607 
Supporters all at sea 623 
Taking on the Law Society 719 
Taxing masters 639 
That eclectic court 447 
Tough cookie to follow burger? 415 
Training the trainers 511 
Traveller’s joy? 399 
Writing on the wall 655 


HIGHWAYS AND FOOTPATHS 
Highways (Amendment) Act 1986, amendment to s. 161(2) 
of the 1980 Act 562 
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HUSBAND AND WIFE 

Access, parents separating before child’s birth, after 
birth father exercising access at six-weekly intervals 
until child 18 months’ old, father not exercising access 
for five years, mother and her husband hoping to adopt 
the child, father seeking to renew access, magistrates’ 
court granting access, whether magistrates’ decision so 
plainly wrong that appellate court could interfere 


(Evans v. Jackson, N.C.) 702 
Attachment of earnings orders, husband asks for where 

wife has not asked for enforcement of maintenance, 

necessity to issue summons against wife 496 
Custody, alternative to, “no soft option”, Home 

Secretary's views 290 
—, application following divorce, proper function of the 

court welfare service 348 


—, both parents capable of providing good care of child, 
mother leaving to live with another man, child remaining 
with father in matrimonial home, recorder deciding 
that best place for child was with father though 
recognizing that this might change in a few years’ time, 
whether appellate court could interfere with recorder’s 
decision (Thompson v. Thompson, N.C.) 686 

—, parents separate and arrange for child to spend alternate 
weeks with each parent, in divorce proceedings two years 
later Judge grants joint custody and approves that 
arrangement, mother subsequently applies for sole 
custody, whether one parent only should have care and 
control, need for child to have settled home ( Riley v. 
Riley, N.C.) 

Divorce, periodical payments, variation, application by 
husband to terminate periodical payments to wife on 
payment of lump sum, whether court had the jurisdiction 
to accept the husband’s proposal against the wishes of 
the wife (S. v. S. (Termination of Periodical Payments), 
N.C.) - 654 

Financial provision, application by husband for periodical 
payments order against himself, application opposed 
by wife who wished to retain her rights under a 
maintenance agreement, whether maintenance spouse 
could apply for financial provision order under Part II 
of the Matrimonial Causes Act 1973 (Simister v. 


637 


Simister, N.C.) 783 
Husband re-marries, wife’s second marriage, husband’s 

first wife seeks maintenance increase for child of first 

marriage 48 


Income Tax and Small Maintenance Payments (Home Office 


Circular No. 25/86) 284 
Maintenance, absence of notes in application to vary, 
judicial guidance from Gray v. Gray 483, 622 


—, agreement, application to vary, change of circumstances 
rendering agreement inequitable, whether court limited 
to varying agreement or whether court could revoke 
agreement and make an order under the ancillary 
relief jurisdiction (Simister v. Simister, N.C.) 

—, arrears, time limit on a warrant 

—., order, remission of arrears, order made on mother’s 
application and payable to child, arrears accruing by 
father who recouped himself for payment he made to a third 
party for a debt owed by the mother, justices’ 
discretion to remit those arrears (Parry v. Meugens, 


783 
80 


N.C.) 239 
—, variation under Matrimonial Proceedings 
(Magistrates’ Courts) Act 1960, which provision? 64, 160 


Matrimonial and Family Proceedings Act 1984, part III, 


Husband and Wife — continued 


obscure and difficult points drawn to clerks to justices’ 
attentions by Home Office Circular; magistrates 
unable to vary, only enforce, order; international 


recovery of maintenance 338 
—, part V, county courts to hear defended divorce cases 334 
See also under “Adoption”; “Affiliation”; 
“Children and Young Persons”; “Family Law”; 
“Guardianship of Minors”; “Magistrates” 
I 
Industrial injuries scheme, changes in 272 
Institute of Criminal Justice, established by the University 
of Southampton 515 
Is a duck an animal? Or how to be beastly 763 
J 
James Comyn Prize 818 
Judges, and the media, comment from on the Lord 
Chancellor, and his reply 114 
—, how are they appointed 258 
Judicial appointments, Lord Chancellor’s booklet on 498 
Judicial review, refusal of magistrate to issue information 
against Law Society, s. 14 Trade Descriptions Act 1968, 
whether Law Society acting in course of trade or business 
(R. v. Bow Street Magistrates’ Court, ex parte Michael 
Joseph, N.C.) 783 
“J.P.”, here at, after 150 years 387, 427 
JUSTICES’ CLERKS 
Birmingham 602 
Court clerks, do we need? 742 
—, improving the quality of 14, 63 


—., professional qualifications (Parliamentary question) 732 
Justices’ Clerks’ Society, annual conference, Home 


Secretary’s speech to 379, 398 
—,—, Mr. Philip Dodd, President, address to 355 
ae pee report 444 


Notes of evidence taken at summary trial, whether under 
duty to supply copy to defendant on appeal against 
conviction (R. v. Clerk to the Highbury Magistrates’ 
Court, ex parte Hussein, N.C.) 513, 573 

Power to refuse legal aid, whether can be at any time up to 
the first hearing? 

Relationship between justices and their clerks, Lord 
Hailsham’s address to the Annual Meeting of the 


Magistrates’ Association 786 
See also under “Criminal Law”; “Magistrates” 
Justices’ Clerks’ Act 1986 (in lighter vein) 633 
L 
Land Registration Bill, introduced 203 


Law centres, the government’s view 74 
Legal services, fundamental reforms urged by SDP/ Liberal 


Alliance 258 
LICENSING 
Applications, advertisement in free newspaper, whether 
sufficient? 592, 736 
Billiard halls, proposed licensing deregulation of, 
implications 754 


Children and young persons and licensed premises, 
problems relating to under-age drinking and access to 
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Licensing — continued 


premises 644, 662 
Employee of publican in tied house selling own beer, not 

a trustee and no proprietary interest by employer, 

result of decision in Attorney General’s Reference 


No. 1 of 1985 257, 287 
Flexible licensing hours, the need for change 469 
Licensing justices, policy statements from 291 
—, quorum of magistrates in licensing matters, what is the 

ideal number? 99 
Liquor licence, renewing, objections, procedure examined 

in ex parte Fishgold 418 


—, troublesome conditions in a licence examined in 
R. v. Bodmin Crown Court, ex parte Young 482, 526 
Occasional permissions, meaning of “any period of 12 
months” 32, 79 
On-licence, provisional grant, application for, condition of 
entry on payment of designated entrance fee, applicant 
charges admission of one halfpenny, objection to 
renewal of licence on the basis that liquor was not 
served in accordance with condition, Licensing Act 
1964, ss. 4 and 6, (R. v. Bodmin Crown Court, ex parte 


Young, N.C.) 482, 526 
—, —, delay in commencing work, remedy 144 
Permitted hours, reform of, will-it be worthwhile? 119 
Protection order, whether authority conferred by extends 

to renewals and transfers 256, 336 


Provisional restaurant licence, grant not declared final, 

application for off-licence at same premises, whether 

can be allowed 224 
Renewal, licensee convicted of passing stolen goods, 

objection to renewal, refusal to renew until Crown 

Court hearing, whether brewery can grant relief 

manager a protection order 752 
—., of licence in respect of club premises, club closed for 

repairs, personal attendance of licensee required at 

Brewster Sessions, no objection to renewal made either 

before or at the hearing, questioning by chairman, renewal 

refused, Licensing Act 1964, s. 7(2) and (3) (R. v. 

Liverpool City Licensing Justices, ex parte Fishgold, 

N.C.) 316 
—, of on-licence, holder of on-licence replaced by another 

manager, application out of time, whether protection 

order can be granted 320 
“Special court”, held without clerk to the justices 

present, no notification to police, etc., whether 

irregular 368 
Special hours certificate, additional permitted hours 

dependent on provision of music and dancing, whether 

local authority can restrict the effect of the certificate 

granted under s. 79 576, 752 
Weights and measures offences, application of s. 160 

Licensing Act 1964 to, result of the decision in Evans 

v. Clifton Inns 609 

London Bankruptcy Official Receivers, change of address 522 
Lord Chancellor’s Department, Headquarters to move from 


Neville House 656 
—, two new research projects 681 
M 

MAGISTRATES 
Active justices, statistics (Parliamentary question) 128 
Adult males, custodial sentences, differences in adjoining 
divisions (Parliamentary question) 94 


Anonymity of justices, “open justice” v. embarrassment, 


Magistrates — continued 


decision in Felixstowe Justices examined 689, 711, 787 
Appeal by way of case stated, limits, reminder to justices 

in James and Another v. Chief Constable of Kent 465 
Appeal to Crown Court, sending back for re-hearing, 

certiorari to prevent “monstrous injustice” in 

ex parte Khanna 17 
Arrears enforcement, are magistrates wrong in law? 120 
Bail, drunk and disorderly, failure to answer to bail, 

adjournment for evidence, no appearance, defendant 

fined in absence, claim of non-receipt of adjournment 

notice, whether defendant entitled to statutory 

declaration 528 
—., failure to appear through mistake, no prevention of 

defendant’s attendance 577, 718 
—., failure to answer to, dealing with, position where 

defendant pleads not guilty 464, 512, 588 
—., failure to surrender to bail at magistrates’ court, 

nature of offence under s. 6(1) of the Bail Act 1976, 

procedure for trial to be initiated by court’s own motion 

and not by formal charge and information (Schiavo 


v. Anderton, N.C.) 366 
—, —, proceeding under s. 6 Bail Act 1976 212 
—, for ethnic minorities (Parliamentary question) 732 
—., refusing to ask for, procedure for dealing with the 

person who does not seek to ask for bail 724 
—, review of decisions, distinction between the statutory 

remedies and the prerogative orders 66 


—., right to an application for, whether Nottinghamshire 

Justices’ decision puts administrative convenience 

before the liberty of the subject 63, 124, 187, 238 
—., surrendering for the purpose of an “old style” 

committee, failure to return to court, whether defendant 

can be charged with absconding under s. 6 Bail Act 

1976 112 
Bias, summary trial, justices having knowledge of other 

charges against defendant, whether practice of showing 

all charges on court sheet unlawful (R. v. Weston- 

super-Mare Justices, ex parte Shaw, N.C.) 788, 819 
Bind over, explanation to witness who it is intended to bind 

over, when the courts act precipitately 721 
—, procedure where individual who is before the court 

indicates that he will misbehave in future 449 
—, procedure where those actually charged with offences 

are fined, whereas those offered bind overs are refusing 

to enter into recognizances 449 
Breach of the peace, application for leave to apply for 

judicial review, whether criminal cause or matter 

depriving Court of Appeal of jurisdiction, Supreme 

Court Act 1981, s. 18(1) (R. v. Bolton Justices, ex 


parte Graeme, N.C.) 271 
Breach of trust case in the magistrates’ court, dealing 
with 149 


Case stated, enforcement proceedings, husband committed 
to prison for arrears under maintenance order, 
commitment suspended on terms, husband applying 
for case stated, magistrate refusing to state a case on 
ground that decision not final as magistrates’ court 
required to review commitment before issue, whether 
order of suspended committal a final decision, whether 
mandamus would be ordered requiring magistrates 
to state a case (R. v. Horseferry Road Magistrates’ 
Court, ex parte Bernstein, N.C.) 799 
Central government control, is this the intended end 
result of present Home Office/ LCD moves? will it 
be a question of justice or mammon? 692 
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Magistrates — continued 


Chairman of the bench, asking whether willing to stand for 
re-election, whether offends against the Rules 208 
—., eligible to continue after re-election at successive 
annual meetings, r. 6 Justices of the Peace (Size and 
Chairmanship of Bench) Rules 1986 response at the 


October meetings 450 
Civil liability of justices of the peace, Court of Appeal 

confirms decision in Solanke 529, 542 
Commercial counterfeits, goods in need of a value 

judgment 278 


Committal for trial on written statements: s. 6(2) of the 
Magistrates’ Courts Act 1980, (Home Office Circular 


No. 71/1986) 673, 684 
Committal proceedings, a valuable constitutional 

safeguard? three studies 52 
—, a case for retention 147 
—, a submission of no case for 293 
—., criticism of use of from Roskill Report on fraud 

trials 245 


—, hazards in matters of procedure, applications for 
judicial review in Horseferry Road Metropolitan 
Stipendiary Magistrate, ex parte O’Regan and Blyth 
Valley Justices, ex parte Fawcus 353 
—, prosecution offer no evidence, whether justices bound 
to discharge defendant notwithstanding submissions 
of his admissions under s. 10 of the Criminal Justice 
Act 1967, Magistrates’ Courts Act 1980, s. 6(1) 
(R. v. Horseferry Road Magistrates’ Court, ex parte 


O’ Regan, N.C.) 412 
—, some convincing proposals from the Justices’ 
Clerks’ Society 802 


—., still further ideas for reform, Bar Committee and 
Justices’ Clerks’ Society’s “A New Look at Committal 
Proceedings” 354 
Committals for sentence, under s. 37 of the Magistrates’ 
Courts Act in respect of a juvenile, an anomaly in - 


magistrates’ powers 516, 638 
Common assault, how should be charged in the light of 

decision in ex parte Osaseri? 304 
—, maximum fine for under the procedure last enacted 

in s. 42 of the 1981 Act 224 


Community service orders, breach, position where in 
interval between breach and court proceedings order 
completed 240 
—, —, power to award costs in proceedings for breach of 416 
—, —, power to make further community service order(s) 352 
—, —, whether third party can present and prepare 
social inquiry report 240, 446 
—, order made whilst offender still subject to an existing 
order, powers of court as to length of consecutive 


order? 496 
—, worker summoned on alleged failure to work, what 

excuse can magistrates accept? 384 
Compensation, need for communication following 

award of 39] 
—, order, default, term of imprisonment served, does 

the order remain live? 768 
Control of solicitor in court where it appears that he is 

not professionally independent 800 


Costs, against convicted defendant, relevant considerations 
in determining amount to be paid (R. v. Nottingham 


Justices, ex parte Fohmann, N.C.) 819 
—, correct approach to prosecution costs, explained 

in Hood v. Kenny 580, 718 
Courts building works, capital allocation 766 


Magistrates — continued 


Counsel, when can accept service of documents, 

particularly cases under s. 10 Road Traffic Act 1972 275 
County magistrates and rural protest 218 
Detention for inquiries under s. 128 Magistrates’ Courts 

Act 1980, effect of s. 48 Police and Criminal Evidence 


Act 1984 176 
Detention in police cells, effect of possible new Criminal 

Justice Bill 66 
Disabled, court access for (Parliamentary question) 799 


Distribution of business between the Crown Court and 

the magistrates’ court, basic problems not tackled, 

Prosecuting Solicitors’ Society’s views 418 
—., eleven years on 276 
—, need to make magisterial trial more atractive and to 

persuade defendant and his advisers not to elect for 

Crown Court trial 779 
Domestic jurisdiction, appeals from domestic proceedings 

in magistrates’ courts, whether changes needed to 

bring these appeals away from criminal procedure and 

under civil procedure 243 
—., application to vary periodical payments order, duty 

of clerk to take notes of evidence (Gray v. Gray, N.C.) 686 
—, arrears under maintenance order, remission of arrears, 

method of appeal from magistrates’ decision (Berry 


v. Berry) 412 
—, custody order postponed, court’s power reviewed 34 
—, enforcing a recognizance 64 


—, insufficient information to proceed under Domestic 
Proceedings and Magistrates’ Courts Act 1978, s. 12(3), 
request for probation officer to make report to court, 


interpretation of “any stage in the proceedings” 80 
—, maintenance, absence of notes in application to 
vary 483, 622 


—, maintenance order, agreement to variation, letter written 
by defendant’s solicitor, effect as agreement between 
parties, whether just to give effect to that agreement, 

s. 20(11) Domestic Proceedings and Magistrates’ 
Courts Act 1978 (Whitton v. Devizes Magistrates’ 


Court, N.C.) 412 
—, personal protection order, attaching a power of 
arrest for breach 448 


—, proceedings for variation of maintenance order, 
hearings by adjournment before differently constituted 
benches, magistrates’ decision based on point not put 
to applicant in giving evidence (Duncan v. Duncan, 


N.C.) 366 
—, reform not revolution, Family Court Review, 
preliminary paper 115 


—, remission of maintenance arrears, procedure for dealing 
with delay caused by adjournment to give payee notice 


of intention 336 
—, whether person can apply for suspension of order 

for periodical payments or can apply to vary 288 
Election for trial, understanding the choice 545 
—, whether necessary in every case where there could be 

summary trial 171 
Evidence, and procedure in the magistrates’ court, some 

new problems 456, 684 


—, wife a competent but not compellable witness, no 
voluntary attendance, whether witness summons 


should be issued 96 
Expenditure in the msgiatrates’ courts’ service, patterns of 
from the CIPFA statistics 1986/87 761, 777 


Fines, company incorporated in the Isle of Man incurring 
fines in England 448 
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Magistrates — continued 


—, enforcement, duty of magistrates’ court to give 
prisoner opportunity to make representations before 
issuing warrant of commitment, Magistrates’ Courts 
Act 1980, s. 82(5) (R. v. Steyning Magistrates’ Court, 
ex parte Hunter, N.C.) 

—, —, use of suspended committals and money payment 
supervision orders for young persons 

—, or imprisonment, means or lack of means of the 
offender cannot determine the decision on a custodial 
or non-custodial sentence 

—, suspended committals, whether magistrates are able 
to discharge in favour of money supervision orders 

Forfeiture of goods, power to order (Parliamentary 
question) 

Income tax, relief from, rejecting the sham order in 
matrimonial and other cases, result of the decision in 


79 


704 


49 


672 


94 


Sherdley v. Sherdley 321 


Information, delay in laying information, whether justices’ 
clerk entitled to query reasons when statutory time limit 
not breached, nature of residual discretion (R. v. Clerk 
to Medway Justices, ex parte DHSS) 

—, must allege a criminal offence 

Judicial review, declarations and nullity, result of the 
decision in R. v. Epping and Ongar JJ., ex parte 
C. Shippam and Another ~ 

Jurisdiction, application by father of illegitimate child for 
access to child in care of local authority, whether court 
had jurisdiction to entertain application under 
Guardianship of Minors Act 1971 (R. v. Oxford 
Justices, ex parte D, N.C.) 

Justice of Peace (Size and Chairmanship of Bench) 


Rules 1986, in operation 5 


Justices’ clerks retiring with justices, verdict of the court 


433, 573 
274 


542, 769 


Magistrates — continued 


... and its clerk? can justice be seen to be done behind 

closed doors? 340, 357, 539 
Knowledge by the magistrates of the defendant's bad 

character position, reviewed and clarified in R. v. 

Birmingham Magistrates’ Court, ex parte Robinson 
Knowing the outstanding charges on a not guilty plea. 

practices reviewed in R. v. Weston-super- Mare 

Justices, ex parte Shaw 805 
Legal aid, contribution orders, liability, disposable income, 

position of outstanding fines 656 
—, legal representation at uncontested committals, cost 

of, whether can be eliminated, launch of inquiry by 

civil servants from the Lord Chancellor's Department, 

the Treasury and the Cabinet Office Efficiency Unit /33 
—, review by legal aid committee of refusal to grant, 

whether date of defendant’s first appearance in court 

is “date fixed for trial” within reg. 6E(2)(c) of Legal 

Aid etc. Regulations 1981 (R. v. Bury Justices, ex parte 

N(A Minor), N.C.) 579, 668 
Liability for damages, act done in execution of his office, 

imprisonment ordered without jurisdiction, limitation 

of amount of damages under s. 52 of the Justices of 

the Peace Act 1979 (R. v. Waltham Forest Justices, ex 

parte Solanke, N.C.) 529, 542 
“M.C.A. guilty” plea, new proposed, the Association of 

Magisterial Officers’ views 198, 302 
Magistrates’ Court (Advance Information) Rules 1985, 

Home Office Working Party review and conclusions 

on working of 718 
Magistrates’ Court Procedure Committee. suggestion for 

from Justices’ Clerks’ Society 
Marriage, for purpose of procuring. making a false 

declaration under s. 3, Perjury Act 1911, whether 


307 


450 





The 
Haemophilia 
Society 





treated. 


AIDS is a serious complication which currently 
require. 


The Haemophilia Society exists to: 


AIDS. 





Haemophilia is a disorder of the blood clotting mechanism which can lead to progressive crippling unless properly 


«ts our members, as a result of the life-saving treatment they 


@ = Provide our members with factual information on their condition, particularly in relation to AIDS. 

Ws Provide advice on all aspects of treatment and care. 

@ =sProvide practical help with any matter arising from haemophilia. 

@ ss Provide financial help where necessary, particularly where the need arises from the current AIDS crisis. 


The Society urgently needs funds to continue its work — especially in view of the increased workload arising from 


For further details of the Society’s work write to us at the above address. 


Donations should be sent to: The Treasurer, P.O. Box 9, 
16 Trinity Street, London SE1 IDE. 


P.O. Box 9 

16 Trinity Street 
London SE1 1DE 
Telephone: 01-407 1010 


Patron: HRH The Duchess of Kent 
Established: 1950 
Regd. Charity No. 288260 
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Magistrates — continued 


triable only on indictment 

Mode of trial, changing, summary to committal 
proceedings, principles considered in R. v. Southend 
JJ., ex parte Wood 274, 446 

—, procedure for election of mode of trial where offence 
is triable either way, third party procedure, whether it 
is necessary for magistrates at commencement of 
proceedings to inquire of all parties as to elected mode 
of trial (R. v. Uxbridge Justices, ex parte Gow; R. v. 
Uxbridge Justices, ex parte Co-operative Retail 
Services, N.C.) 

—, Prosecution of Offences Act 1985, s. 1, Crown 
Prosecutor, whether can exercise any of the powers 
of the DPP in institution and conduct of proceedings 
such as to remove the right to request mode of trial 

Notes of evidence taken at summary trial by justices’ 
clerk, whether under duty to supply copy to defendant 
on appeal against conviction (R. v. Clerk to the 
Highbury Corner Magistrates’ Court, ex parte 
Hussein, N.C.) 

Numbers on the bench, what is the ideal number: two 
or three? 

Organizational excellence, the management priority for 
the magistrates’ courts’ service 260, 280 

Outer London Magistrates’ Courts, reorganization of 220 

Photographs for the court, need to be in colour? 476 

Plea of guilty in writing, remedy for procedural defect, 
declaration of nullity not a bar to further proceedings, 
Magistrates’ Courts Act 1980, s. 12 (R. v. Epping and 
Ongar Justices, ex parte C. Shippam Ltd. and Another, 
N.C.) 542, 769 

Practice and procedure in the magistrates’ court, a case 
to answer? 

Prison officers’ dispute, effect on remands in custody and 
failure to produce defendants to court, effect of Home 
Office Circular 37/ 1986 337, 350, 462, 588, 700 

Prisoners, production of at court hearings (Parliamentary 


528, 624 


432 


513, 573 


99 


312 


question) 716 
—, could escort duties be re-arranged? 718, 798 
Proof of exceptions, when the defendant has something 

to prove, importance of examined in Guyil v. Bright 754 
Prosecution of Offences Act 1985, amendment by s. 12, 

Magistrates’ Courts Act 1980, statement of facts read 

out in court, position where defendant appears to 

answer to a summons and has not previously sent in 

a written guilty plea 820 
Rates, enforcement of, some points of law and practice 324 


Recognizance on case stated by magistrates’ court, whether 
justices required to consider applicant’s means before 
fixing recognizance (R. v. Newcastle upon Tyne Justices, 
ex parte Skinner, N.C.) 783 

Relationship between justices and their clerks, Lord 
Hailsham’s address to the Annual Meeting of the 
Magistrates’ Association 

Remands, Compensation for Remands in Custody Bill, 
introduction 

Remand, power to remand to different magistrates’ 
court/ court house, whether new statutory power of 
remand needed 

Reports of proceedings, limits of Contempt Act powers, 
result of the decision in Rhuddlan Justices, ex parte 
HTV Lid. 


786 


Add 


16, 96 


33 


See also under “Adoption”; “Children and Young Persons”; 
“Criminal Law”; “Family Law”; “Justices’ Clerks”; 


Magistrates — continued 


“Licensing”; “Police”; “Prisons and Detention Centres”; 


“Probation”; “Road Traffic Acts”; “Theft” 


Sentencing, determining facts for taking into account 


the mitigating plea 485 
—, for summary offences, the beginning of the 
end? 500, 622, 638 
—, policy, criticism (Parliamentary question) 766 
—, rational model for 167, 238 
—, unduly lenient sentences (Parliamentary question) 750 
Shock, fright, terror, discomfort but no physical injury, 
can the charge be grievous bodily harm? 807 
Size of benches, a look at the Home Office/ Lord 
Chancellor’s Department Paper 452 
Social inquiry report or social enquiry report, which 
is it? 462 
Social inquiry reports, are statutory criteria required for 
remands in custody for? 458 
—, order to prepare, whether onus on probation officer 
or defendant 736 
—, without mention of community service, courts’ right 
to make such an order 80, 139, 288 
Solicitor, control of in court where it appears that he 
is not professionally independent 800 
—, proceeding in the absence of in breach proceedings 1/7 
—, prosecuting defendant after acting for defence, position 
examined in R. v. Dunstable Justices, ex parte Cox 273 
Statement of facts, amended provisions in Magistrates’ 
Courts Act 1980 657 
Statutory time limits for criminal trials (Parliamentary 
question) 780 
Summary trial of several defendants charged with 
connected offences, whether court may order joint 
trial when both prosecution and defence request 
separate trials (R. v. Highbury Magistrates’ Court, 
ex parte McGinley and Others, N.C.) 271 
Summary Statistics of Cautions, Court Proceedings and 
Sentencing in 1985 (Home Office Statistical Bulletin) 689 
“Taking a view”, need for parties to be present, Parry v. 
Boyle 273 
Tape-recording of interviews, a (minor) technological 
revolution 772 
Training, criticism from Mr. Hugh Edwardes, examined 
and answered 674 
—., “training videos”, so called, some that can give a 
misleading impression, others helpful on specific 
aspects of magistrates’ work 514 
Moral aspects of English justice, trial and error 550 
—, layman’s justice 567 
—, the quality of a sound magistrate 586 
Murder in the Isle: some questions of evidence 282 
N 
National Legal Museum 547, 556 
New legal dawn 682 
New Year Honours 30 
New Zealand, innovation in the criminal law in 490, 507 
oO 
Obscenity, question of, the Pall Mall Gazette libel 
case of 1872 746 


Official secrets, whether civilian employee working with the 
police is employed “under” a person holding office under 
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Her Majesty, s. 2(1) Official Secrets Act 1911, and s. 7 
Official Secrets Act 1920 (Loat v. James, N.C.) 734 


OF LAW AND LAWYERS 


Advertisements, saying “send five pounds for full 

details . . .”, need to beware of 557 
Association for the Prevention of Theft in Shops, cartoon 

in APTS suggesting that anyone who burgles is as “thick 


as custard”, implications 781 
Bar Circuit Wine Treasurer, name and function 

explained 109 
Birmingham to-day, Dallas revisited? 13 
Benches, a tale of two 685 


Black sheep of Merthyr kept under control by cattle grids, 
do we need “people grids” to keep offenders in certain 


areas? 317 
Books, can people be judged by the contents of their 
bookshelf? 429 


“Bouncing on”, the phrase for redirecting a fixed penalty 
which has been sent to to wrong petty sessional division 


for enforcement 653 
“Brougham”, people say the nicest things about 109 
Cannes Film Festival, advertising tickets for, why next to 

the Law Reports in The Times? 333 
Caveat emptor, French style 749 
Chief constable who reported himself for criminal offence, 

a clear conscience 173 
Coca-Cola, the “real thing” is copyrighted against 

imitators but not the shape of the bottle 317 


Cellominiums, a complex of prison cells with car parks, 
shopping malls, etc., attached, planning permission 


sought by Washington D.C. entrepreneur 285 
Chair, of the International Court of Justice, reproduction 

of the throne of the ancient rulers of Crete 445 
Chirugians and barbers, statute on repealed 557 
Collectors’ item from the Daily Telegraph: “obituary” 

of Lord Chief Justice 685 
Computers, menace of hacks, hackers and hacking in 

the computer world 237 
—, on the legal scene, the march of progress 301 
Contingency fees, causing “galloping damages” for 

lawyers in U.S.A. 269 
Court, tales of the unexpected in 797 
Court clerks, who needs? 797 


Crackdowns, clampdowns and blitzes, do we need more? 541 
“Creative Accounting”, double standards of legality 


shown by such advertisements 765 
Crime and Communism, reconciling 125 
Crimewatch U.K. — and update 61 
Diversify and prosper, for lawyers? should they branch 

out into the commercial world of profit-making? 572 
Drink/ driving campaign at Christmas, whether the 

“think again” approach was successful 29 


Draftsman’s language, sometimes the developments are 
based on correct principles and sometimes on false 


ones 221 
Dress in court, second hand wigs wanted 589 
—, to suit the occasion, rates enforcement, etc., the new 

phenomenon 461 
Driving, not diving, while unfit, a case of forever blowing 

bubbles? 817 
Drugs, abuse, by police in USA 445 
—, poppy growing, British farmers to go in for, a bitter 

harvest in view of the drug problem? 141 


Dummer, home village of Miss Sarah Ferguson, strange 
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Of Law and Lawyers — continued 
aspects of law in 221 
Dunboyne, Lord, retirement of, turning a deaf ear 477 
Enterprise and Deregulation Unit, implications of 125 
Executions, unsuccessful 93, 669 
Extradition, in the marches in bygone years 222 


Farm cart, latest, now an “agricultural motor vehicle” 635 

Fixed penalties, extensions to other offences under the 
Transport Act 1982, when French means worse 621 

Football, “sick as a parrot . . .”, usual stock phrases during 
the World Cup — and Judge Lipfriend’s ideas for 


dealing with the cheats 477, 701 
—, violence, not only a modern problem 653 
Forensic science, contribution to law and order 285 
Genealogist, compiling a family tree, results of consulting 

a burial register 733 


Golf balls, conditional discharge for stealing from pond 
at golf course while wearing wet suits, etc., a case of 
“Ponders End”? 317, 397 
Graffiti writers, ancient and modern 525, 685, 798 
Gray’s Inn, of drains, sewers, tennis and balloons in their 
1986 “Newsletter” 509 
“Guess who’s for dinner”, prisoner in Hong Kong telling 
tales of cannibalism to prove madness and avoid 


murder charge 733 
Hearse driver claiming unfair dismissal for speeding, an 

unfair undertaking? 237 
Health authority paying £33,000 to keep mentally ill 

offender in accommodation, is this a record? 493 


History, strange historical associations, does the 
Wentworth General Association for the Prosecution 


of Felons still exist? 765 
House of Correction at Folkingham, more information 

on 45, 109, 174, 286 
Ireland, police trap in 493 
Italy, justice delayed in, 600 magistrates dealing with 

5 m. cases a year 125 
Jailhouse rock at Wormwood Scrubs 571 
Judges, strike by in U.S.A. 93 
—, who judges? Lord Chancellor’s “spot checks” on 397 


Judicial advancement, Mr. P. Halnan and Mr. P. D. Fanner, 
Circuit Judges; Mr. T. English, Sipendiary Magistrate 429 


Judicial etiquette, examples from other countries 733 
Judiciary, retiring to consider their case in almost every 

case, implications of 603 
Justices’ clerks, are they moonlighting? “John’s Cleaning 

Service” 93 
Justices’ clerks’ assistants, a trick question for from 

course of basic training 765 


Juvenile offenders, trial by ordeal for policemen and 
magistrates when projects undertaken for all to sit 


down together 781 
Lawyers, office walls, notices on, is there an industry 

for? 525 
Leak, from Court Workers Union 413 


Legal aid, for “criminal offences”, apparently available 
from the Central Office of Information leaflet for the 


Lord Chancellor’s Department 93 
—, in criminal proceedings, Lord Chancellor's decision 

on, will it be a case of suing the Lord Chancellor? 141 
Legal doctors, Dr. Margaret Thatcher in good company 29 
Legal language, praised by Bernard Levin 445 


Legal world, strange goings on in: barrister punching his 
clerk; suggestion that M3 motorway be dug up to stop 
fast getaways; two ladies mistaking radar trap for 
abandoned oven 349 
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Of Law and Lawyers — continued 


Lord Chief Justice. “Brougham’s” comments on a speech 


criticized by homosexual member of the bar 46 
Lord Denning’s last case? 77 
L.S.D.. “Lucy in the Sky with Diamonds”, B.B.C.’s 

potted history 797 
Magistrates, decisions from, increases in training 

courses ‘lectures 365 

. instruction cards for visiting schoolchildren . . . and 

magistrates, “please watch the clerk’s pen. . .” 269 
Magistrates’ courts offices. implication of “car lot courts”, 

“one careful lady owner. . .” 29 
Menu for a legal gourmet, Egon Brougham’s suggestions 381 
Mr. Average Reader of the J. P., who is he? 669 
Moles, hedgehogs and bumble bees 589 


Mother's tragedy, estate left to son, an RAF sergeant lost 
on a flight during Second World War, Chancery 


Judge's decision following death of mother 461 
Motorway, strange sign on side of, an impromptu 

tutorial on 237 
Newts, news about, owner of local aquarium fined for 

possession and sale of 701 
1987, the year of Human Redemption 749 
Norman, Mr. Geoffrey, new appointment for 30 
Nuclear attack, law and order in relation to, top secret — 

again 270 
Nuclear energy, when dangerous clouds are “blowin’ in 

the wind”. is there need for legal control over? 365 


Obsolete restrictive covenants. another sort of hangover 333 
Ovens, uses for: living in, and baking the Great Seal of 


the Realm 571 
“Own gaols”. . . or “goals” in the J. P. 254, 315 
Oxford establishment, tourist interest in: Prison, not 

Colleges 603 
PACE Act, “egg on the face” from following procedure 

under 126 

. results of. man arrested and at a holding centre mugged 

by fellow “holding centre mates” 253 
Outer Space Act 1986 557, 635 

“pedigree” and “perigree™. which is it? 701 
Peterson. Sir Arthur, tribute to 477 
Police, courts, no longer. and no longer a policeman in 

sight. so it is now a case of “spare a copper” 817 

. films which apparently glamourize bent policemen, 

do we need? 126 

. New York Police Department. arguing that white 

is black in 29 

. police officer’s notebook, tale of 349 
Practical Points. French version 571 


Prisoners, sentenced to death who sell tickets to their 
execution and acquitted defendants who sell their stories, 


wages of sin? 173 

. “writwriters” encouraged in U.S.A. prisons 253 
Prisons, empty jails around the world 188 

. pay phones to be installed in 301 

. porn in, effects of 301 

. Without bars, new trend 61 
Private Eve, new editor for 202 
Probation. another dazzling success for 717 
Public houses, vanishing, “The Three Mariners” an 

example 269 
“Suicide Solution™. heavy rock singer's song blamed by 

parents for son’s death, a question of causation 77 
Rapid writing, whether legal profession has something 

to offer 621 


Reading, town of. a “lost property zone” from papers, 


Of Law and Lawyers — continued 


people lost and found there? 653 
Reasonable force during a citizen’s arrest, plea by the 
defendant in R. v. Renouf 125 


Rees, His Honour Judge Geraint, tribute to on death of 333 
Road humps, Highways (Road Hump) Regulations 1986 


introduce the “sleeping policeman” 781 
Roskill, Lord, tribute to on retirement 202 
Ruined reputations by temptation from Country Homes 

and Interiors 202 
Rumpole, decisions of people who pose as John 

Mortimer’s character 365 
Salty tale from Ulster 413 
Scarecrows, dealing with a dearth of 188 
Security men, proliferation of in the run up to Christmas, 

“a word in your ear...” 45 
Sentencing, mobile ball and chain of house detention 

in New York 126 
—, remission on long sentences, Bangkok experience 141 
Shoplifting, literally, next? whole site office stolen 302 


Silence in court, defendant gagged in Houston, Texas, 
because he would not keep quiet at a preliminary 


hearing 603 
Situations vacant, pointers for advertising for lawyers 77 
Smoking, for and against 157 
Solicitor, advising his client but with problems of his 

own: a reversal of roles? 493 
Solicitors, 24 hour duty solicitors, how to profit from 

membership of a 24 hour duty solicitor scheme 61 
Souvenir, categories of explained 13 
Streakers here . . . and see through swimming trunks 

in Spain 381 


Students, London Essay Service, providing essays for 
degree students, is it worthwhile having second hand 


opinions? 188 
Sublimal images, must we learn to live with? 541 
Summoned or summonsed, tenuous connexions between 

John Betjeman and Charlie Harris 45 
Tale of the surprise hare, Beatrix Potter’s tales do contain 

human characters 509 
Times Law Reports, for once up the wrong street 541 


“Time Lords”, “the 20th century equivalent of the quill 
pen”, new technology for solicitors to assess clients’ 


fees 413 
“Tough Love” movement, in U.S.A., whether will be 

transplanted here 285 
Town clerk’s Divorce Act, story with various versions 

and elaborations 221, 349 
Two-way mirrors on buildings, problems posed to 

drivers from 253 
Triangles to denote “Special Discretion Required”, would 

these be useful for court clerks? 701 
Tyres, “skinny spares”, increase in use of, legal status 

needed 381 
Unsavoury subject, adjournment to go into the subject 

of an over-flowing cesspit 750 
Westland affair and the case of the Stockport “cloggies” 157 
Williams, His Honour Sir Thomas, a double career 173 


Witness, allowed to give evidence in disguise, will juries 
have to now base discussions on true or false appearance 
of the witness? 717 
Word processor, not pen, now mightier than the sword 77 


P 


POLICE | 
Chief constables’ annual reports: 
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Police — continued Police — continued 

Bedfordshire 249 —, Missing Persons Bureau 129 

Cambridgeshire 236 Plastic bullets and constitution of police authorities, 

City of London 667 Association of Municipal Associations consult Home 

Derbyshire 667 Secretary 118 

Dorset 377 Tape recordings of interviews with suspects, Home 

Essex 220 Office field trials evaluated 37] 

Gwent 377 Warrant of arrest for non-payment of fines, whether force 

Hertfordshire 570 may be used to execute 720 

Humberside 619 Portman Clinic under threat 451 

Lancashire 602 

Leicestershire 236 PRISONS AND DETENTION CENTRES 

Lincolnshire 364 Boards of visitors, and judicial review, the importance 

Merseyside 619 of practice 728, 743 

North Wales 270 Parole, concern over, effect of the Eligibility for Release 

North Yorkshire 311 on Licence Order, points from the Report of the 

Norfolk 693 Parole Board 514, 622 

Northamptonshire 602 —, is the system putting the public at grave risk? 574 

South Yorkshire 791 —, recommendation for, statistics (Parliamentary 

Suffolk 683 question) 382 

Thames Valley 570 —, short-term prisoners (Parliamentary question) 460 

Warwickshire 683 —, should it be abolished? 11, 26 

West Midlands 556 Prison Disciplinary Tribunals, widespread support for 499 

West Yorkshire 300 Prison discipline and boards of visitors, Parliamentary 
Discretion not to proceed with an investigation, decision All-Party Penal Affairs Group call for major changes 

in Coxhead reviewed 20 to the prison disciplinary system 184 
Domestic violence, centralized injunctions at all police Prison governor’s job, ruminations upon a little known 

stations (Parliamentary question) 334 part of 475 
Gun accidents, type of gun most suitable for police use 31 Prison system, structure of, need for review? 75 
Lay visitors to police stations, guidelines 240 Prisons, overcrowding, measures to deal with, 
Her Majesty’s Chief Inspector, annual report 546 Parliamentary All Party Penal Affairs Group’s 
Manpower, increases in 362, 654, 678 “The Rising Prison Population” 402 
Metropolitan Police, goals or own goals from “The Way —, squalor in, NACRO’s “Sanitation in Prisons” 547 

Ahead 1986-1988” 515 Prisoners, in custody, statistics (Parliamentary question) 382 
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Prisons and Detention Centres — continued 


Remand prisoners, in police ceils (Parliamentary 


question) 732 
—, numbers (Parliamentary question) 94, 254, 766 
PROBATION 
Central Council of Probation Committees, annual 
report 556 
Control, evolution of, Close Support Unit and Probation 
Control Unit, Medway 154 
Chief probation officers’ annual reports: 
Gloucestershire 619 
Hampshire 619 
Humberside 31 
South Glamorgan 711 
Domestic supervision, whether formal supervision 
necessary in every case 31 
Probation hostels, Home Office proposals concerning the 
devolution to the local probation ureas of financial 
responsibility for, implications of 476, 588 
Probation officers, as managers, National Association 
of Senior Probation Officers’ The Training of Senior 
Probation Officers reviewed 185 
—., criticize Government plans for criminal justice 
legislation 370 
Probation liaison committee, a maverick committee? 299 
Reparation, probation service’s role in 506 
See also under “Children and Young Persons”; 
“Criminal Law”; “Magistrates” 
Q 
Queen’s Birthday Honours 396 
R 
Roadside wildlife, need to protect, Roads and Traffic 
Minister’s advice 410 
ROAD TRAFFIC ACTS 
Bail, conditions, in excess alcohol and other serious 
motoring offences, whether should include interim 
disqualification powers 193 
Brakes, putting the brakes on lightweight trailers 459 
Construction and Use Regulations, effect of the EEC 330 
—, is an offence under endorseable in certain cases? 373 
—, sheepdogs as a load, whether offence endorsable 242 
Disqualification, relationship between imposition of 
penalty points and, result of the appeal in 
R. v. Yates 35, 64 
—, until driving test, effect of decision in Hughes v. 
Challes 79 
—., whether carries penalty points 624 
Drink/ driving, course for drivers convicted of 182, 255 
—, drinking driver, deterring, the time to think again 649 
—., first summer anti-drink push launched 334 
—, offences, statistics (Parliamentary question) 94 
—, (see also under “Driving with blood/ alcohol level 
above prescribed limit”, below) 
Drivers’ hours, and tachograph regulations, changes 
to European Community and domestic 
regulations 169, 410, 648 
Driving, and the meaning of “use”, Thomas v. Hooper 
not complete authority 49 
—, a question of fact, examined in Rowan v. Chief 
Constable of Merseyside 34 


Road Traffic Acts — continued 


Driving licence fees, increase in 319 
Driving with blood/ alcohol level above prescribed 

limit, back-tracking, conviction by, implications 565 
=~, —, legislation to prohibit (Parliamentary question) 444 
—, bail problem in, goodbye to all that? 113 
—, —, —, excess alcohol offence of special nature and 

not under normal bail conditions 113 
—., below the limit, but still guilty, legal implications of 

decision in Gumbley examined 434 
—., effect of the substituted sections of the 1972 Act by 

the Transport Act 1981 369 


—, evidence of alcohol in breath, requirement of s. 8(6) 

to use lower of two readings of alcohol level, 

admissibility of identical readings, Road Traffic Act 

1972 s.6(R. v. Brentford Magistrates’ Court, ex parte 

Robert Anthony Clarke, N.C.) 637 
—, defendant unlawfully arrested, whether specimen 

provided after unlawful arrest admissible in evidence, 

Road Traffic Act 1972 s. 6(1)(R. v. Fox, N.C.) 136, 223 
—, failure by motorist to provide second specimen of 

breath for Lion Intoximeter for medical reason, failure 

to comply with request to supply blood or urine, whether 

evidence of one specimen of breath admissible for 

purposes of ss. 6(1) and 8 ( Burridge v. East, N.C.) 494 
—., failure to provide a specimen of breath, reasonable 

excuse 232 
—, Lion Intoximeter/Camic, result replaced by analysis 

of blood or urine, when consent appears conditional, 

Rawlins v, Brown 401 
—, serving the defendant with documents under subs. 5, 

s. 10 Road Traffic Act 1972, can be to someone acting 


on behalf of defendant 275 
—, “special reasons” for not disqualifying, distance 
driven taken into account 497 


—, use of Lion Intoximeter, whether machine reliable 
when print-out contains spelling mistakes, ss. 6 and 8 


(Burditt v. Roberts, N.C.) 494 
—, when a reliable device is not available, Thompson 
v. Thynne 289 


Driving without due care and attention, s. 3 Road Traffic 
Act 1972, degree of care to be expected of motorist 
confronted with sudden emergency (Jones v. Bristol 


Crown Court, N.C.) 95 
Driving without insurance, no defence to the 

charge? 441, 524, 638 
Heavy goods vehicles and public service vehicles, drivers’ 

licences, new Regulations 347 
Highway Code to be revised 512 
Historic goods vehicles, exemption from Plating and 

Testing Regulations 495 
Lawnmower, whether or not a motor vehicle for the 

purposes of the road traffic legislation 691 
Motorcycle noise, EEC proposals, Motorcycle Action 

Group campaign against 549 
Motor vehicle, when is not a “motor vehicle”? guidance 

from decision in Chief Constable of Avon v. F 801 
Offences, date of offence and completion of proceedings, 

time between (Parliamentary question) 432 
—., Statistics (Parliamentary question) 351 
—, time for reform? 598 
Overloading offences, fines for 568 


Parking, unlawful parking, traffic warden’s evidence 
sole evidence, defendant makes no reply to summons, 
whether traffic warden’s evidence admissible 544 
Penalty points, reconciling procedure under subss. | or 2 
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Road Traffic Acts — continued Road Traffic Acts — continued 
and whether defendant “stopped” 608 Transport Act 1985, Part I, an introduction to the Act 72 
Prosecution of Offences Act 1985 and Transport Act —, Part II, the PSV operator’s licence 103 
1982, Part III, effect on court proceedings 292 —, Part III, the new fixed penalty law in 
Reckless driving, defence of duress in relation to 226 practice 503, 533, 622 
—, insecure load as a constituent element 97 Transport Tribunal Rules, in force 630 
—, —, difference between deciding to drive recklessly Tyres, recut tyres, interpreting the law 134 
and recklessly deciding to drive? 98 Vehicle excise licence offenders, whether repayment of 
Road, when is a highway, which is not a road, a road? back duty should be included with fine 32 
result of the decision in Lang v. Hindhaugh 339 Vehicle registration, system to change 228 
Road deaths rise 4% in first quarter of 1986 459 —, tighter controls to combat car theft 586 
Road traffic law, recent developments in 35 Wheel clamping to be extended 464 
Seat belts, compulsory fitting of rear seat belts, 
regulations made 129 Ss 
Special reasons, established principles and decisions on 
penalty points — r , 36 Sex establishments, control of under sch. 3 to the Local 
Speed limits for vehicles towing caravans and trailers Government (Miscellaneous Provisions) Act 1982 
to be amended 416 chases "85, 169 
Speeding, defendant stopped at 08.59 and 09.04 hrs in —, —, relevant criteria for applying the statutory definition 
the same road, what penalty points should be of sex shops, Local Government (Miscellaneous Provisions) 
imposed? : : : 272 Act 1982, s. 2 and sch. 3 (Lambeth London Borough 
—, driving licence produced showing nine points, Council v. Grewal, N.C.) 111 
instead of 10, for previous offence of reckless driving, —, licence appeals, law and procedure 629 
procedure — 32 Simplifying the forms 255 
—, Strict liability, defence of emergency 784 Skinner, Hon. Mr. Justice, death of 713 
Tachograph, calibration and inspéction, fees 606 SDP/Liberal Alliance, publication “Government, Law & 
—, regulations, and drivers’ hours, changes to European Justice — The Case for a Ministry of Justice” reviewed 130 
Community and domestic regulations 169, 410, 648 — Social work training, reviewed following the conclusions 
—., what price fiddling? 308, 378 contained in the report under the chairmanship of Louis 
Taking without consent, being carried in conveyance Blom-Cooper, Q.C., into the death of Jasmine Beckford 195 
knowing it to have been taken, whether aiding and 
abetting can also be charged on the same facts 64 SOLICITORS 
—, penalty points, how should be calculated 208 Criminal legal aid fees for barristers and solicitors, 
Tests, more flexible conditions for existing MOT increases in 630 
garages 352 Entrance examinations, need for common core subjects 561 





The Metropolitan Police Combined Benevolent Fund 


The Metropolitan Police Combined Benevolent Fund is a Registered Charity (No. 268936) which receives 
donations or legacies from the public, and voluntary subscriptions from serving Metropolitan Police Officers 
for the relief of distress due to death, illness, injury, or other causes among members of the Force, including 
cadets, ex-members of the Force, widows and orphans. 


The total income is distributed by monthly grants, in proportions determined annually by the Trustees to 
the following Funds:— 


Metropolitan & City Police Relief Fund Metropolitan Police Widows’ Fund 


Metropolitan & City Police Orphans’ Fund Metropolitan Police Seaside Home Maintenance Fund 
Mewopolitan Police Special Widows’ Fund 
all of which are also Registered Charities. Each is controlled by a Board of Management empowered to 


make grants in cases where evidence of need is established, with the approval of the Trustees. The Trustees 


are also empowered to make grants to such other Metropolitan Police Charitable Funds as may exist from 
time to time. 


Donations, legacies or enquiries should be addressed to:— 


Metropolitan Police (PT6 Branch), Wellington House, 67-73 Buckingham Gate, London SW1E 6BE 
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Solicitors — continued 


legal aid remuneration, falling standards likely 306 
Lay Observer, 1985 331 
Profits, drawing back the curtain on 738 
Rights of audience in formal or unopposed proceedings 
(Practice Direction) 350 
Solicitors’ Almanac 1986 59 
South Africa, letter from 730, 793 
Space, search in, a three dimensional exercise 666, 701 
€ 
THEFT 


Cheques and theft, position of the bank, where cheque 
book and guarantee card used to draw on non-existent 
funds 481, 558 
Handling, assisting in the disposal of stolen property, 
“assist” includes help or encouragement but merely 
accepting benefit of disposition is not sufficient 
(R. v. Coleman, N.C.) 95 
Theft and handling charged as alternatives, whether 
material to theft whether appropriation was original 
or subsequent, general guidelines (R. v. Shelton, 
N.C.) 478 
Whether delivery of cheque drawn on bank account with 
inadequate funds and supported by guarantee card 
amounts to appropriation, Theft Act 1968, s. 3(1) 
(R. v. Navvabi, N.C.) 481, 558 
Whether secret profit made by employee is received on 
account of his employer, whether it is subject to 
constructive trust giving employer proprietary right 
or interest, Theft Act 1968, ss. 5(1) and 5(3) (Attorney 
General's Reference No. 1 of 1985, N.C.) 257, 287 
Toronto, letter from 682, 763 


TRADE DESCRIPTIONS ACTS 
False mileometer reading, act or default of private 
individual whether such person liable under by-pass 
procedure in s. 23 Trade Descriptions Act 1968 
(Olgeirsson v. Kitching, N.C.) 111, 343 
Original indictment containing several counts of conspiracy 
to defraud, new count alleged conspiracy to contravene 
s. 1(1)(b) of the Trade Descriptions Act 1968, whether 
new indictment falls outside statutory time limit in 
s. 19 of 1968 Act (R. v. Pain and Others, N.C.) 95 
See also under “Consumer Protection”; 
“Weights and Measures” 
Trespass, amendment of law (Parliamentary question) 94 
—, on private land, civil law procedures streamlined in 
order to grant more speedy recovery of the possession of 


land (Parliamentary question) 400 
U 
“Unless” orders and other peremptory orders (R.S.C. Order 
42, r. 2) (Practice Note) 405 
Vv 


Value Added Tax Act 1983, prosecution for non-submission 
of return under reg. 51 Value Added Tax (General) 


Regulations, service of certificate on defendant 144 
Video Recordings Act, extension, now in force 636 
“Violence in the Cities”, Home Secretary’s address on 663 


Ww 


WEIGHTS AND MEASURES 
Having goods in possession for sale, coal in process of 
being delivered by first respondent, whether property 
in the goods passed to purchasers, s. 22, Weights and 
Measures Act 1963 and s. 18 Sale of Goods Act 1979 
(Church v. Lee and Co-operative Retail Services, 
N.C.) 335 
Sales of beer in jug unstamped by weights and measures 
inspector, sale on two dates by licensee/ manager and 
barman, company provided jugs but issued no 
instructions on their use, relevance of s. 160 Licensing 
Act to liability, s. 11(2) Weight and Measures Act 
1963 (as amended) (Evans v. Clifton Inns Ltd., 
N.C.) 654 
See also under “Consumer Protection”; 
“Trade Description Acts” 
What’s in a name? 810 








SO MUCH STILL TO BE DONE 

for the hundreds of elderly people from all parts of 
the country — lonely, living in distressing circum- 
stances — who are waiting and hoping that we can 
accommodate them soon in self-contained flatlets of 
their own. 


Time for them is running out fast! 

We have the skill, experience and desire to provide 
still more self-contained flatlets, where the elderly 
can live independent, secure and comfortable lives. 


But tomorrow may be too late. We need your help now. 
Only the unceasing flow of legacies, gifts and cov- 
enants will enable us to continue to provide this vital 
housing need. 


PLEASE REMEMBER US AND _ THE 
ELDERLY IN YOUR WILL 


The Secretary (J.P.), 

FELLOWSHIP HOUSES TRUST, 
Clock House, Byfleet, 

Weybridge, Surrey. 

Telephone: Byfleet 43172 





Reg. Charity No:— 205786 
Reg. Housing Association No. L.1821 
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ANALYTICAL INDEX TO CASES 


AFFILIATION 


Corroboration of mother’s evidence in some material particular — corroborative value of 
report of blood testing showing high statistical probability — sufficiency of such a 
report: s. 4 Affiliation Proceedings Act 1957. 

Blood testing — sufficiency of report under s. 20(2) Family Law Reform Act 1969 as 
corroboration in affiliation proceedings. 


In affiliation proceedings, evidence was given by the complainant. The only corroborative evidence 
submitted on her behalf to satisfy s. 4 of the Affiliation Proceedings Act 1957 was a report on the result 
of blood testing that had been ordered under s. 20 of the Family Law Reform Act 1969. The report 
showed that 998 men in 1,000 chosen at random were excluded from paternity, but the defendant was 
not excluded. The justices upheld a submission that the defendant had no case to answer on the ground 
that corroboration should relate to the probability of paternity, and that evidence showing no more 
than possibility was not enough. The complainant appealed. 


Held: A report showing such a high statistical probability was capable of constituting adequate 
corroboration. The weight to be attached to the evidence was, however, a matter for the justices in their 
final assessment of the case. The justices should have ruled that a prima facie case had been made out. 

Case remitted to the justices to continue the hearing. 


Appeal: by way of case stated by the justices for the petty sessional division of Midhurst on the 
dismissal of affiliation proceedings. 


Turner v. Blunden Fam. Div. 180 


Proceedings — evidence — putative father denying paternity — mother seeking evidence 
from adoption agency relevant to issue of paternity — agency claiming public interest 
immunity — magistrates issuing witness summons to social worker of agency — 
whether witness summons should be issued — whether the evidence sought was 
protected by public interest immunity. : 

Evidence — admission made by putative father to adoption agency — whether agency 
social worker could be required to give evidence of such admissions. 


The mother gave birth to a child of which she alleged that a Mr. W was the father. She further alleged 
that, before the birth of the child, she and Mr. W had discussions with a social worker employed by an 
adoption agency and that Mr. W had then accepted that he was the father and had signed a form to that 
effect. After the child was born (the adoption proposal being abandoned), the mother commenced 
affiliation proceedings. Mr. W did not admit paternity. The mother asked the social worker to attend 
court to give evidence and produce the document signed by Mr. W. The social worker refused, stating 
that the information was confidential and protected by public interest immunity. The mother therefore 
applied for a witness summons requiring the social worker to attend and give evidence to corroborate 
her evidence. The magistrates issued a witness summons requiring the social worker to attend to give 
evidence. The summons did not require the social worker to produce the'document signed by Mr. W. 

The social worker applied by way of judicial review for an order of certiorari to quash the witness 
summons. 
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The mother applied by way of judicial review for an order of mandamus directed to the magistrates 
to issue a witness summons not only to give evidence but also to produce the document. It was agreed 
by all parties that if the magistrates had power to issue a witness summons they could order the 
production of the document. 


Held: (1) By virtue of the terms of s. 97(1) of the Magistrates’ Courts Act 1980, where a magistrate 
was satisfied that a person could give material evidence or produce any document likely to be material 
evidence and that the person would not voluntarily attend or produce the document, the magistrate 
should issue a witness summons. On the facts before the magistrates, they could not have failed to be 
satisfied that the social worker was likely to give material evidence and likely to be able to produce a 
document likely to be material evidence; nor could they have doubted that he would not voluntarily 
attend. It was clear that the social worker was going to claim immunity from giving evidence and 
producing the document, but the application for a witness summons was not the proper occasion for 
the magistrates to decide whether immunity was properly claimed. Therefore the magistrates were 
right to issue the witness summons, and could issue such a summons requiring the social worker to 
attend to give evidence and to produce the document. 

(2) Public interest immunity could be raised either because a particular piece of information should 
not be revealed or because a particular source of information should remain inviolate. Although the 
information given to the social worker was required by the Adoption Agencies Regulations 1983 to be 
treated as confidential, and although.an order for discovery of all the records relating to one case might 
be protected by public interest immunity, in this case the evidence the social worker could give was 
known to all involved. The evidence as such could be given by the mother and the evidence sought from 
the social worker was to corroborate the mother’s evidence. There was, therefore, no discernable 
public interest in the social worker's evidence being excluded. On the contrary, if it was excluded, grave 
injustice might occur. Nor was this a case where the source of the information should be protected in 
case it ceased to be available asin D. v. N.S. P.C.C.[1978] A.C. 171. A putative father, who had much 
to gain financially when adoption was contemplated, would not be dissuaded from making admissions 
as to paternity to an adoption agency because he knew or was told that if he changed his mind what he 
was then saying might be used against him. Therefore, the social worker could be required to give 
evidence of the discussions during which the putative father admitted he was the father and to produce 
the document he had signed as father of the child. 


Consolidated applications: for judicial review of the issue of a witness summons by magistrates 
sitting at Bournemouth. 


R. v. Bournemouth Justices, ex parte Grey, 
R. v. Bournemouth Justices, ex parte Rodd Q.B.D. 392 


CARAVANS 


Caravan site — stationing caravan in designated area — meaning of “unoccupied land” — 
Caravan Sites Act 1968. 


The applicant, a gipsy who wished to settle down, undertook certain preparatory works and then 
stationed a caravan on certain land which he had agreed to buy. The land was in a designated area 
under the Caravan Sites Act 1968. Before the arrival of the applicant, the land was variously described 
by witnesses as “open land” and “grazing land”. The local authority prosecuted the applicant, under 
s. 10 of the 1968 Act, alleging that he, being a gipsy, had stationed a caravan on unoccupied land, for 
the purpose of residing in it. The magistrates convicted the applicant who sought judicial review of 
their decision on the basis that the land had not been unoccupied. 
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Held (dismissing the applitation): (a) as there was no definition of “occupier”, or any other related 
word, in the 1968 Act, and as no assistance could be derived-from the definition of “occupier” in the 
Caravan Sites and Control of Development Act 1980, because the two Acts are not in pari materia, the 
magistrates had been entitled to conclude that the land had been unoccupied when it had been used 
only for grazing; and (b) the undertaking of the preparatory works was a preliminary to the prohibited 
stationing of the caravan, and did not in itself amount to occupation by the applicant either on his own 
behalf or on behalf of the owner; therefore (c) the magistrates had been entitled to hold that, at the 
material time, the land had been unoccupied. 


Application for judicial review of a conviction imposed by the justices for the Petty Sessional 
Division of Burnham, sitting at Beaconsfield. 


R. v. Beaconsfield JJ. and South Buckinghamshire District Council, 
ex parte Stubbings Q.B.D. 374 


CHILDREN AND YOUNG PERSONS 


Care proceedings — need for early delivery of reports — reports of social worker and 
guardian ad litem handed to parent on day of hearing — reports and evidence 
containing allegations which took parent by surprise — parent requesting adjournment 
to adduce further evidence — whether adjournment properly refused. 


Three boys were being brought up by their father, a widower. The local authority brought care 
proceedings under s. | of the Children and Young Persons Act 1969. A guardian ad litem was 
appointed. Before the hearing the father’s solicitors asked the local authority for particulars of their 
case. The local authority gave only limited and general information as to the nature of their case. On 
the morning of the hearing reports from a social worker and the guardian ad litem were given to the 
solicitor. After the local authority had called their evidence the father applied for an adjournment 
because (a) the reports had only been made available to him that morning, and (b) having heard the 
local authority’s evidence and the nature of the allegations, he wished to call a number of witnesses. 
The magistrates refused the father’s application, continued the hearing, and made a care order in 
respect of each child. 

The father applied for judicial review. 


Held: The father had not had a fair hearing. He did not have a sufficiently detailed notice of the case 
which the local authority were bringing against him and he was entitled to know the way in which the 
case was being put against him with sufficient particularity for him and his advisers to prepare his 
answer. It would have deen quite simple for the local authority to have set out the heads of complaint in 
a letter or even to have disclosed the statements of their witnesses. There had been a breach of natural 


justice in that the magistrates had erred in refusing an adjournment. Therefore the care orders would 
be set aside. 


Per curiam: In a number of cases recently [see e.g. Edwards v. Edwards (1985) 149 J.P. 661], the 
courts had emphasised the importance of early delivery of reports in children’s cases, whether a welfare 
officer’s report or a guardian ad litem’s report. This was especially so if those reports contained 
substantial criticisms of or allegations against parents or others involved in the proceedings. 


Application: for judicial review of a hearing at West Malling juvenile court. 


R. v. West Malling Juvenile Court, ex parte K Q.B.D. 367 
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Child — access — parents separating before child’s birth — after birth father exercising 
access at six-weekly intervals until child 18 months old — father not exercising access 
for five years — mother and her husband hoping to adopt the child — father seeking to 
renew access — magistrates’ court granting access — whether magistrates’ decision so 
plainly wrong that appellate court could interfere. 


The mother and father, who were not married, lived together for about five months. They separated 
in January 1978. Six months later, in July 1978, the mother gave birth to a daughter. Both parents were 
black people. The father exercised access to the child about once every six weeks. In March 1979 a 
magistrates’ court made an order granting custody of the child to the mother and reasonable access to 
the father. The father continued to exercise access at six-weekly intervals. At the end of 1979 the father 
began to cohabit with another woman, who was white, and ceased to exercise access but continued to 
make periodical payments for the child. About two years later the mother changed her address and did 
not notify the father. The father then ceased to make payments for the child. The father and his 
cohabitee had a child, a girl who was now aged five. In November 1982 the mother married. Her 
husband was white. She and her husband were Jehovah’s Witnesses and they had a strict and 
somewhat narrow life-style. The child’s surname was changed to that of the mother’s married name. 

From about November 1983 the father sought to trace the mother. When he did so, towards the end 
of 1985, he issued a summons for defined access. The mother applied for access to be deleted. She and 
her husband hoped to adopt the child. 

A welfare report was requested. The mother and her husband, being opposed to access, did not assist 
the welfare officer who reported that she was unable to gauge the child’s reaction to the father. The 
magistrates then ordered interim access and a further welfare report was requested. Supervised access 
took place. The access visits were awkward situations. The mother and her husband were present. The 
child continually looked to them for guidance and was worried about upsetting them in any way. 

The magistrates decided that the father should have access to the child once a month for two hours. 
In their reasons they stated that the child was aware that the father was black like herself, that both 
parents were warm and caring people with stable home lives, that it was in the child’s best interests to 
get to know her father and her half-sister, that contact with them would give her a broader perspective 
than the narrow and restricted life-style of the mother and her husband, and that the benefits of access 
would outweigh the disadvantages caused by the opposition of the mother and her husband to access. 

The mother appealed. It was argued before Wood, J. that the decision of the magistrates was plainly 
wrong as they had not realized that the price the child was going to pay was too high as access was 
going to be quite unworkable and could only bring harm and disturbance to her. The Judge referred to 
Re T (Minors) (Custody: Religious Upbringing) (1981) 2 F.L.R. 239 and Re H(A Minor) (Custody: 
Religious Upbringing) (1981) 2 F.L.R. 253 where, although the facts were different, the comparison 
was made between a somewhat narrow upbringing by a Jehovah’s Witness and the value to the child of 
being able to have contact with the other parent who was not a member of that sect. He dismissed the 
mother’s appeal but varied the magistrates’ order to provide for access only once every three months 
and directed that it should not be in the presence of the mother and her husband. 

The mother appealed and the father cross-appealed. 


Held: The mother and her husband were implacably opposed to access and had done their best to 
ensure not only that access should not be a success but also that the child should be fully aware of their 
feelings. That awareness had produced a conflict within the child which had made itself apparent by 
her behaviour at home and at school. The order for access which was intended to be in the interests of 
the child had in fact harmed her in that it had exposed her to this conflict with the mother and her 
husband. But the fact that the attitude of the mother and her husband had led to distress on the child’s 
part could not in itself render an order which had been made in her best interests now inimical to those 
interests. The mother could not rely on her failure to comply with the order as a ground for contending 
that the order should not have been made in the first place. The case fell within the principles stated in 
G. v. G. [1985] 1 W.L.R. 647 and it could not be said that the magistrates and the Judge were plainly 
wrong. The mother’s appeal would be dismissed. As he had not seen and heard the witnesses it was not 
open to the Judge to vary the magistrates’ order by reducing access to once every three months and to 
that extent the father’s cross-appeal would be allowed and the magistrates’ order of access once a 
month for two hours would be restored. The Judge’s direction that access should not take place in the 
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presence of the mother and her husband would stand. The father also sought an order restraining the 
mother and her husband in relation to their attitude towards access and the child’s involvement in it. 
For the present no such order would be made but the mother must realize that the court had power to 
enforce its orders and that if any attempts were made in the future to thwart the court order she might 
find that the court might well use those powers. 


Appeal: from Warley magistrates’ court. 

On March 23, 1979 an order was made under the Guardianship of Minors Act 1971 granting the 
custody of an illegitimate child born on July 16, 1978 to the mother with reasonable access to the 
father. In 1985 the father applied for the order to be varied by defining access on the ground that he was 
being denied access. The mother applied that the order be varied by deleting access on the ground that 
access was not in the best interests of the child. The matter came before the court and was adjourned to 
November 22, 1985 for a welfare report. The first hearing took place on November 22 and was 
adjourned to January 6, 1986 and again to April 10, 1986 on each occasion for further welfare reports. 
Having set out the above preliminary matters, the magistrates’ reasons continued: 

“5. We found the following facts: — 

A. That the [father]:(i) had lived with the [mother] prior to the birth of the child; (ii) had paid 
maintenance for [the child] under the terms of an affiliation order made on February 16, 1979; (iii) had 
exercised his right to access for approximately two years following the child’s birth; (iv) had been 
attempting to bring the matter of access back before the court for at least two years prior to this 
hearing: letter on court file dated November 14, 1983 from solicitors instructed by [the father]; (v) was 
in stable employment and provided a high standard of living for his cohabitee and their five year old 
daughter. 

B. That the [mother]: (i) had ceased cohabiting with the [father] at the [father’s] request; (ii) had 
moved address following the making of the order without notifying the [father] of the change; (iii) had 
become a Jehovah’s Witness four years ago; (iv) had on November 27, 1982 married Peter Evans, also 
a Jehovah’s Witness, and that they had a nineteen month old daughter; (v) had changed [the child’s]} 
surname to Evans in October 1982; (vi) intended [the child] to be adopted by Mr. Evans and herself. 

C. That the child: (i) knew that Mr. Evans was not her father and that her father was vlack; (ii) 
notwithstanding the above, referred to Mr. Evans as ‘daddy’. 

6. We also heard evidence from Mrs. Bourne, the court welfare officer, that although Mr. and 
Mrs. Evans had attended a meeting at which Mr. Jackson, his cohabitee and their daughter were 
present, they refused to bring [the child] to the meeting. Mrs. Bourne had not seen [the child] at all and 
accordingly we adjourned the case until January 6, 1986in order that Mrs. Bourne could see [the child] 
at home and report back to the court. 

7. On January 6, 1986 we heard evidence from Mrs. Bourne that she had visited the Evans’ home 
and seen [the child]. She was unable to gauge [the child’s] likely reaction to her natural father or to 
access taking place because [the mother] had not told [the child] who Mrs. Bourne was, why she was 
there, or indeed of the proceedings at all. 

8. Onthe above facts we were unable to come to a final decision and in the special circumstances of 
the case we adjourned the case until March 26, 1986.and made an interim order in the following terms: 


That access should take place at the Oldbury probation office under the supervision of Mrs. 
Bourne from 2.30 p.m. to 4.30 p.m. on January 18, 1986, February 15, 1986 and March 22, 1986. 


On March 26, 1986 the case was adjourned in the absence of all parties to enable welfare reports to 
be completed by Mrs. Bourne. 

9. On April 10, 1986 we heard evidence from the [mother], the [father] and from Mrs. Bourne 
concerning the access visits which had taken place in accordance with the interim order. We also 
considered the three welfare reports prepared by Mrs. Bourne. 

10. Wewere referred by the solicitor for the [mother] to the case of Starling v. Starling (1983) 4 
F.L.R. 135. We were also referred by our clerk to the case of Re T (A Minor) (Welfare. Report 
Recommendation) (1980) 1 F.L.R. 59. ; 

11. Having regard to all the evidence that we heard and to all the circumstances of the case we found 
the [mother’s] case not proved and accordingly dismissed her application. We found the [father’s] case 
proved and accordingly defined access in the following terms: 
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Order varied in that access to take place on the last Sunday of each month between 3 p.m. and 5 
p.m. at such place as shall be agreed by the parties. 


12. We came to our decision for the following reasons: 

(i) Our first and paramount consideration was the welfare of the child. 

(ii) (We took into account the fact that [the child] was already aware that Mr. Evans was not her 
natural father and that her natural father was black like herself. 

(iii) Both the [mother] and the [father] impressed as warm and caring people with stable home 
lives. We believe the [father] was genuine in his desire to have access to[the child] and that she should 
not be denied access to him. simply because the [mother] did not wish it to take place. 

(iv) We bore in mind that the court in 1979 had granted the [father] reasonable access and that the 
[father] had been attempting to trace the [mother] for several years in order to have that access. 

(v) . We believed that it was in [the child’s] best interests to get to know her natural father and her 
half sister, and that contact with them would give her a broader perspective than the narrow and 
restricted life-style of Mr. and Mrs. Evans alone. 

(vi) We gave great consideration to the welfare reports, to the evidence of Mrs. Bourne, the welfare 
officer, and to the cases that we were referred to, However we considered that the benefits of access, to 
[the child], would outweigh the disadvantages which we accepted would be caused by Mr. and Mrs. 
Evans, opposition to access and their attempts so far to thwart access.” 


Evans v, Jackson Fam. Div. 593 


Child — application by parent having custody that an order be made against him for 
payment to child in respect of child’s education, payable to school on child’s behalf 
— Practice Direction 1983 — application for the sole purpose of avoiding a tax liability 
— precedent of agreed order under s. 6 of the Domestic Proceedings and Magistrates’ 
Courts Act 1978. 


Divorce was granted to the husband on the grounds of the wife’s conduct and custody of the three 
children, aged 13, 11 and 9 years, was given to him. He applied for the court to order him to make 
payments to the children in respect of school fees, the amounts to be payable direct to the school. The 
application was made in conformity with a Practice Direction dated June 16, 1983 which recognizes 
the making of such an order where there is a contract for the child’s education between the child and 
the school, and it was made to enable the husband to obtain tax relief in respect of those payments. 

The Judge refused to make the order and the husband appealed. 


Held: (1) There is jurisdiction under s. 23(1)(d) of the Matrimonial Causes Act 1973 for the making 
of such an order, and the court has a discretion whether to make the order. 

(2) The proposition that a taxpayer is entitled to order his affairs so as to keep his tax liabilities as 
low as possible does not extend to an order whose sole purpose is to avoid a tax liability. Where the 
parent is maintaining the child, and will continue todo so whether or not an order is made, there is no 
valid reason for making the order. 


By the court: (1) Per Sir John Donaldson, M.R. A transaction based on contracts by children of 
these ages for payment to an agent on behalf of the children is, in the absence of any evidence to the 
contrary, a sham or is in reality an order for the payment of school fees, and it should be so regarded. 
Per Balcombe L.J.: This may not be a sham but a less artificial scheme should be devised. 

(2) Per Sir John Donaldson, M.R. Section 6 of the Domestic Proceedings and Magistrates’ Courts 
Act 1978, which enables a court to make a maintenance order in terms which have been agreed by the 
parties so long as the court has no reason to think that such an order would be contrary to the interests 
of justice, would permit such an order even if the real purpose was to reduce tax liabilities. Per 
Balcombe, L.J. In the circumstances of this case no view should be expressed about the attitude the 
court should take upon such an application. 
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(3) Whether financial advantage, by means of court orders, ought to be conferred upon parties to a 
broken marriage when they are not conferred upon widows or widowers or the parties to a successful 
marriage is a matter for Parliament and not for the courts. 

Appeal dismissed. 


Appeal: to the Court of Appeal against the refusal to make an order in respect of children in the 
applicant’s custody. 


Sherdley v. Sherdley C.A. 305 


Child — custody — both parents capable of providing good care of child — mother leaving 
to live with another man — child remaining with father in matrimonial home — 
recorder deciding that best place for child was with father though recognizing this might 


change in a few years’ time — whether appellate court could interfere with recorder’s 
decision. 


The mother and father began to live together in 1979. They were not married. In 1981 their daughter 
was born. Early in 1985 the cohabitation of the parties ran into difficulties. In an attempt to cement the 
relationship they married in September 1985. Around that time the mother began a relationship with 
another man. In December 1985 the father seriously assaulted the mother. He was subsequently 
convicted for the assault and sentenced to a suspended term of imprisonment. The assault ended the 
parties’ relationship. The mother went to live with the other man. The child remained with the father in 
the former matrimonial home. In proceedings for judicial separation in June 1986 both parents 
applied for custody of the child. 

The mother and her cohabitee had set up home in another part of the country. The cohabitee had 
custody of his 12 year old daughter of a previous marriage. The mother was expecting a baby in 
November 1986 of which the cohabitee was the father. 

Both parents were clearly fond of the child and both had looked after her extremely well. The 
welfare officer said it was a borderline case but recommended that custody be given to the mother. The 
recorder decided that custody should be given to the father. In his judgment he referred to the possible 
lack of stability in the mother’s new family and to the possibility that the child might be squeezed out of 
the joint care, attention and affection in that family when the new baby was born in November. He 
stated that in a few years’ time the mother’s home might provide the right environment for the child but 


that, for the time being, the proper place for her was with the father. He therefore gave custody to the 
father. 


The mother appealed. 

It was submitted: (i) that the recorder had performed the balancing exercise wrongly by emphasizing 
the stability of the father’s home and understating that of the mother, and that although the father’s 
present situation was stable his future was uncertain; (ii) that generally the best place for a young child 
was with the mother; and (iii) that the recorder had decided the case on what was best for the child in 
the relatively short-term and without sufficient.regard for the child’s long-term future. 


Held: The recorder had considered all the relevant factors, and had not considered any irrelevant 
matter nor erred in law or applied any wrong principle. It was not a general principle that a young child 
ought to be with the mother if other things were equal: see per Cumming-Bruce, L.J. in Re W (A 
Minor) (Custody)(1983) 4 F.L.R. 492 at pp. 503H to 504D. The recorder had to decide what was best 
for the child at the time of the hearing even though circumstances might change in two or three years’ 
time. The appellate court could interfere only where the decision of the court of first instance exceeded 
the generous ambit within which reasonable disagreement was possible and was plainly wrong: G. v. 
G.{1985] 1 W.L.R. 647. The welfare officer had described this as a knife-edge case. In other words the 
decision could have gone either way. If the decision was as finely balanced as that it could not be said 
that the decision was plainly wrong. 


Appeal: from Mr. Recorder Fauvelle sitting at Bristol county court. 


Thompson v. Thompson C.A. 625 
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Child — custody — parents separate and arrange for child to spend alternate weeks with 
each parent — in divorce proceedings two years later Judge grants joint custody and 
approves that arrangement — mother subsequently applies for sole custody — whether 
one parent only should have care and control — need for child to have settled home. 


The parties had one child, a daughter, now aged nine. The marriage broke down and the parties 
separated in 1981. They agreed that the child should spend one week with the mother and one week 
with the father. They lived about a mile apart and the child attended a school situated between the 
parents’ homes. This arrangement was approved by a Judge in divorce proceedings in 1984 when he 
granted custody jointly to the parents and declared that the arrangements for the child were 
satisfactory. In 1986 the mother found that the situation was becoming difficult and applied that the 
order be varied to give her sole custody; the father to have reasonable access. The matter came before a 
recorder who stated his opinion that had he been looking at the matter de novo he would not have 
agreed that the arrangements for the child were satisfactory. He stated that it would not necessarily be 
in the best interests of the child to continue with that arrangement. However, the view of the welfare 
officer was that the arrangement was satisfactory and that there was no evidence of any risk to the 
child’s welfare. Therefore the recorder decided that it would not be right for the court to alter a 
situation where the arrangements had been satisfactory up to the time of the hearing and where the 
welfare officer made no clear recommendation; so he dismissed the mother’s application. 

The mother appealed. 


Held: Allowing the appeal — to keepa child going backwards and forwards between the mother and 
father, with no settled home, was prima facie wrong. Even though in this case it had been going on for 
some five years without detriment to the child, this did not mean that the situation should be 
continued. The original order should not have been made in those terms. The paramount interests of 
the child were that she should have a settled home. In this case, where nothing could be said against 
either parent, it was in the child’s best interests that her home should be with the mother. There would 
be an order that the parents should have joint custody, with care and control to the mother and 
reasonable access to the father. 


Appeal: from a decision of Mr. Recorder Appleby, Q.C. sitting at Nottingham county court. 
Riley v. Riley C.A. 439 


Child in care — access terminated by local authority — juvenile court grants access on 
application of parents — local authority apply in wardship instead of exercising right of 
appeal to High Court — whether court should exercise its wardship jurisdiction. 


The child, who was born in July 1978, was received into voluntary care in August 1984. The parents 
both suffered from mental disorders and the social workers involved were concerned as to the child’s 
development and upbringing. In December 1984 the local authority assumed all parental rights over 
the child by a resolution which was confirmed by a juvenile court in April 1985. The local authority 
reached the conclusion that there was no possibility of the child being returned to his parents and that 
it would be best for him if he was placed for adoption. Therefore, in August 1985 they gave notice 
under s. 12B of the Child Care Act 1980 terminating access by the parents. The mother applied to the 
juvenile court under s. 12C of the 1980 Act for access. The court granted access which was stated to be 
at times to be agreed between the local authority and the mother and, where possible, on neutral 
ground. No other conditions were stated. 

The local authority gave notice of their intention to appeal to the High Court unders. 12C(5) of the 
1980 Act, but subsequently issued an originating summons in wardship instead of appealing. 

The parents applied for the wardship to be discharged. 
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Held: dismissing the parents’ application — 

(1) The mere fact that the jurisdiction of the juvenile court had been involved did not prevent the 
local authority from referring the same matter to the High Court in wardship. A local authority was 
entitled to seek the assistance of the High Court in wardship when they considered that course 
appropriate, and it was not necessary for the local authority to show that their powers were inadequate 
before they could apply in wardship. 

Re M (a Minor) (Wardship: Jurisdiction) [1985] Fam. 60 and Re W (a Minor) (Wardship: 
Jurisdiction) [1985] A.C. 791 considered. 

(2) The decision of the juvenile court had effectively scotched the local authority’s plans for adoption 
and the ambiguity and uncertainties of the access order raised doubts as to the juvenile court’s 
appreciation of the issues involved. Therefore, although an appeal against the decision of the juvenile 
court in this case lay to the High Court, it was highly likely that, on any such appeal, the court itself 
would adjourn the matter so that wardship proceedings could be instituted. 


Application: to discharge an originating summons in wardship. 


Re LH (a Minor) (Wardship: Jurisdiction) Fam. Div. 417 


Children — evidence — wardship proceedings — affidavit by social worker reciting family 
history — affidavit containing hearsay evidence — admissibility — disclosure of source 
of information. 


In wardship proceedings a local authority sought orders committing to their care the four children 
of the mother. There was a long relevant history going back to 1971. The social worker was appointed 
to supervise the family in 1983. The local authority, as part of their evidence, submitted an affidavit 
from that social worker containing hearsay evidence not only in respect of the period from 1971 to 
1983 but also in respect of the period since 1983. The mother submitted that the hearsay evidence 
should be struck out as inadmissible and, further, that the original source of the information should be 
identified and give evidence. 


Held: In cases concerning children the court should not exclude hearsay evidence as being 
inadmissible but should carefully assess the weight to be attached to such indirect evidence. Where 
evidence of this nature referred to an allegation which was a component part of the charge against the 
parent, and there was a serious issue raised by the parent, then the source should himself depose to an 
affidavit so he might be tendered for cross-examination. 


Re N (Minors) (Wardship: Evidence) Fam. Div. 479 


Illegitimate child in care of local authority — putative father seeking access — not entitled 
to apply under Child Care Act 1980 — whether court had jurisdiction to entertain 
application under Guardianship of Minors Act 1971. 

Magistrates’ court — jurisdiction — application by father of illegitimate child for access to 
child in care of local authority — whether court had jurisdiction to entertain application 
under Guardianship of Minors Act 1971. 


The father and mother, who were not married, lived together for a number of years. They had a 
child, a girl, who was born in 1977. In 1981 a magistrates’ court committed the child to the care of a 
local authority under s. | of the Children and Young Persons Act 1969. She was placed with foster 
parents. Thereafter the mother ceased to show any interest in the child. The father visited the child 
until 1982 when access was terminated by the local authority, though the father was permitted to 
maintain contact with the child by sending letters and cards. In 1984 the local authority applied to the 
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magistrates’ court under s. 14 of the Children Act 1975 for an order declaring the child free for 
adoption. The father wished to oppose that application. He also wished to have access to the child. He 
therefore applied to the High Court to exercise its wardship jurisdiction and to order that the child 
remain in care pending rehabilitation with the father and to order that he be granted access to the child. 
In March 1985 the local authority successfully applied to have the wardship discharged: see Re TD (A 
Minor) (Wardship: Jurisdiction){1985] F.L.R. 1150. The final order in the wardship proceedings was 
made on May 6, 1985. In July 1985 the father applied for a summons under s. 9 of the Guardianship of 
Minors Act 1971. He sought custody as against the mother and access as against the mother and the 
local. authority. The application was heard by the justices’ clerk who issued a summons applying for 
custody but refused to. issue a summons applying for access on the ground that the magistrates’ court 
had no jurisdiction to entertain it. 
The father applied for judicial review. 


Held: The justices’ clerk had erred in holding that the magistrates’ court did not have jurisdiction to 
entertain an application and make an order for access under the Guardianship of Minors Act 1971 in 
favour of the father of an illegitimate child who was in the care of a local authority. The clerk’s refusal 
to issue a summons could not be defended as a valid exercise of his discretion. A summons should be 
issued and the court should hear and determine the father’s application on the merits. 

R. v. Oxford City Justices, ex parte H(1974) 138 J.P. 552 followed. Re K (An Infant)(1972) 136 J.P. 
838 explained. 


Note: For other cases relating to the jurisdiction of courts in matrimonial and domestic proceedings 
to make orders as to custody and access of children in the care of a local authority,-see E. v. E. and 
Cheshire County Council (No. 1)and (No. 2)(1980) 1 F.L.R. 42 and 73 and M. v. Humberside County 
Council (1979) 143 J.P. 738; (1980) 1 F.L.R. 91. 


R. v. Oxford Justices, ex parte D. Q.B.D. 519 


Procedures involved where a ward of court is to be, or is, subject to the Secure 
Accommodation Regulations, 1983 — discussion of the overlapping jurisdiction 
between the High Court and the juvenile court. 


Three questions were posed by the Court of Appeal at the hearing: 

1. where a child has been placed in the care of a local authority in wardship proceedings, does the 
local authority need to seek the direction of the High Court before applying to a juvenile court for a 
secure accommodation order? 

2. if a child has been placed in secure accommodation and the persons appointed by the local 
authority to review the continued appropriateness of the order have advised that the child should no 
longer be restricted, what action, if any, should the local authority take? 

3. where an application is made to the High Court for directions whether the local authority 
should apply to the juvenile court for an order placing the ward in secure accommodation, keeping him 
there, or terminating his continuing eligibility for such placement, what directions should the High 
Court give as to the material to be placed before the juvenile court, and how far, if at all, should the 
order of the High Court recite the findings of fact made by the High Court? 


Held: 1. (i) It is not necessary, in normal cases, for the local authority to apply to the High Court 
fer directions before applying to the juvenile court for a secure accommodation order in relation to a 
child in their care under wardship. 

(ii) If the juvenile court (or the Crown Court on appeal) make such an order, the local authority 
should then apply to the High Court for directions whether to transfer or not. 

2. Assuming that the High Court directs that the transfer shall happen, and the local review body 
expresses the view that the criteria for secure accommodation no longer apply, the local authority are 
not bound to accept that advice. If, however, they do agree with the review body, they must apply 
forthwith to the High Court for further directions. 
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3. If the High Court gives directions to the local authority to apply for a secure accommodation 
order, the juvenile court should satisfy itself that leave of the High Court has been sought and 
granted. The High Court is clearly entitled to include in its directions guidance to the local authority, 
but should not include any findings of the High Court on the matters within the exclusive competence 
of the juvenile court. 


Appeal: by the local authority against a decision of the Family Division of the High Court. 
Re ‘M’ (A Minor) C.A. 143 


CONSUMER PROTECTION 


Licensing and credit brokerage — whether display of promotional material in retail 
premises amounts to effecting introductions of persons desiring credit to persons in 
business of providing consumer credit — whether offence of aiding and abetting, 
counselling or procuring such offence is precluded — ss. 21, 39, 141, 154, and 170 of 
Consumer Credit Act 1974 — whether there was evidence to show statutory defence in 
s. 168 of 1974 Act could be reiied upon — whether on facts respondents were actually or 
constructively present as to constitute aiding and abetting unlicensed trading. 


V. Ltd., a retailer in women’s clothes, displayed on its premises a sign offering instant credit. A 
trading standards officer, making a test purchase, asked what the sign meant and was given a leaflet 
prepared by V. Ltd. which contained an application for credit to be provided by the respondents. V. 
Ltd. was charged with and convicted of carrying on an ancillary credit business, namely credit 
brokerage, without a licence contrary to ss. 39 and 147 of the Consumer Credit Act 1974. The company 
pleaded guilty and was given an absolute discharge. The respondents were charged with aiding and 
abetting, counselling or procuring the offences committed by V. Ltd. The justices accepted the 
respondents’ argument that the display of information and leaflets did not amount to an effecting of 
introductions of persons desiring credit to those in the business of providing consumer credit within 
s. 145 of the Act. As V. Ltd. did not require a licence in such circumstances, there was no offence to aid 
or abet. Secondly, the justices accepted the argument that s. 170 of the Act prevented criminal 
sanctions in relation to aiding, abetting etc., from being imposed. The justices also took the view that 
the respondents had established that they were within the statutory defence in s. 168 of the Act, in that 
they had relied on information supplied by employees of V. Ltd. Finally, the justices concluded that a 
display of literature and application forms did not constitute constructive presence and consequently 
could not amount to aiding etc. On appeal by way of case stated: 


Held: (1) That the display of leaflets and application forms did not amount to effecting 
introductions and consequently there was no offence of which the respondents could be found guilty of 
aiding or abetting. 

(2) Section 170 of the 1974 Act did not preclude aiding, abetting etc., any more than it could 
conspiracy or attempt charges relating to matters covered by the Act. 

(3) That there was evidence upon which a reasonable bench could find that the respondents had 
made out the statutory defence of reasonable precautions and due diligence, in that they relied on 
information supplied by employees of V. Ltd. 

(4) That the display of leaflets did not constitute constructive presence. 


Appeal: by way of case stated by the appellant from the decision of the Windsor justices. 


Brookes v. Retail Credit Cards Limited Q.B.D. 131 








676 INDEX 


COPYRIGHT 


Possession of infringing material by way of trade — whether purchase from a trader 
sufficient — Copyright Act 1956, s. 21(4A). 


The appellant was convicted of 11 offences under s. 21(4A) of the Copyright Act 1956 as amended 
which provides: “Any person who, at a time when copyright subsists in a sound recording or in a 
cinematograph film, by way of trade has in his possession any article which he knows to be an 
infringing copy of the sound recording or cinematograph film, as the case may be, shall be guilty of an 
offence under this subsection . . .” 

The facts were that the appellant was employed part-time by the owner of a videotape hire shop and 
had bought some video cassettes from a person engaged in the trade of buying and selling pirate 
videotapes, knowing that they were infringing copies. Taking the view that a person was in possession 
of infringing material by way of trade if he had purchased that material from a person who sold it by 
way of trade, the justices convicted him of the offences. On appeal against 10 of the convictions: 


Held: The words “by way of trade” in s. 21(4A) of the Act meant neither more nor less than “in the 
course of trade” so that if a person bought infringing material for his own consumption and not in the 
course of trade, then he was not liable under that subsection. To establish guilt the prosecution must 
prove that the person knowingly in possession of infringing copies had them for the purpose of trading 
with them either by selling or hiring them out inthe course of business. Accordingly the 10 convictions 
would be quashed. 


Appeal: by way of case stated by the Harlow justices in respect of the conviction of Brian Edward 
Reid on 10 charges under s. 21(4A) of the Copyright Act 1956 as amended. 


Reid v. Kennet Q.B.D. 109 


CORONERS 


Coroners law — application under s. 6 Coroners Act 1887 — Rules 36, 42, 60 Coroners 
Rules 1984 — meaning of verdict — no limitation on opinion of how deceased came by 
death — s. 3 Coroners Act 1887 — scope in the exemption of witnesses — costs. 


The deceased was the fourth child of the applicants. Each of their previous children had died within 
the first 8 weeks of life. Special arrangements were made for the fourth child to remain in hospital for 
its first 6 months of life. Till the time of his discharge from hospital there had been no evidence of any 
illness or problem, the infant developing normally. Within 14 days of being discharged from the 
hospital he was dead. The coroner sitting with a jury held an inquest into the deceased’s death. 
Post-mortem examinations were conducted by two pathologists who agreed about physical findings 
and that the deceased had died of cardio-respiratory failure. The condition known as sudden infant 
death syndrome (SIDS) was considered by the pathologists, one of whom held the view that in about 
half of such cases the child has been suffocated by its parents and concluded that this was such a case. 
The second pathologist was unable to express an opinion on what had occasioned the cardio- 
respiratory failure. The coroner in summing up told the jury that in the circumstances of the second 
pathologist not being able to say if the death was du2 to SIDS they were left with the conclusion of the 
first pathologist. The coroner in effect left the jury with two possible verdicts (i) SIDS and (ii) an open 
verdict. The coroner did not differentiate between what the jury should put into para. 2 of the 
inquisition as to the injury or disease causing death and what they should put into para. 4 as their 
conclusion as to the death. In paras. (3) and (4) of the inquisition the jury found respectively that the 
cause of death was (a) cardio-respiratory failure due to or as the result of (b) suffocation, and their 
conclusion as to the cause of death was an open verdict. 

The parents of the deceased made an application under s. 6(1)(b) Coroners Act 1887 and obtained 
the fiat of the Attorney General. 
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Cases referred to on costs: 

R. v. James Awty Turnbull, ex parte Kenyon and Farren (April 9, 1984). 

R. v. Coventry Rent Tribunal, ex parte Whitcombe (1948). 

R. v. H.M. Coroner for Dyfed, ex parte John Royston Evans (May 24, 1984). 


Held: (i) The coroner failed to give proper assistance to the jury in summing up the evidence by 
failing to identify the factors relevant to the findings they had to make and the requirements of 
s. 6(1)(b) Coroners Act 1887 were satisfied. 

(ii) Where the requirements of s. 6(1)(b) Coroners Act 1887 are satisfied all the findings on the 
inquisition are to be quashed. 

(iii) Neither the Coroners Act 1887 nor the Coroners Rules limit the jury’s expression of opinion on 
how the deceased came by his death. ; 

(iv) The applicants’ subsidiary complaint that the coroner was unduly restrictive in the questions he 
allowed their legal representative to make was upheld. The legal representative was entitled to test the 
opinions given in evidence, to suggest that they were of insufficient foundation and if he thought it 
right, to put it in plain terms that the witness’ view was wrong. 


Pursuant to s. 6(1)(b) Coroners Act 1887 an Order for costs was made against the coroner with the 
condition that it was not to be enforced failing the indemnity of his employer. 


In the Matter of the Coroners Acts 1887 to 1926 
and In the Matter of an Inquest into the Death of 
Adam Bithell Deceased Q.B.D. 273 


Coroners law — Contempt of Court Act 1981 ss. 1, 2, 7, sch. 1 paras 2, 12, 13 — when 
active proceedings are in being — the strict liability rule — Supreme Court Act 1981 s. 
37 — Coroners Rules 1984, r. 36. 


On July 15, 1985, three youths who resisted arrest were taken into Feltham police station after 
police reinforcements had been summoned. One of the youths, John Mikkelson, died and senior 
officers began inquiries almost immediately into the cause of death. The coroner was informed of the 
death and the following day he opened an inquest at which he received evidence of the fact of death and 
of the identity of the deceased. The inquest was adjourned sine die for a number of reasons including 
the existence of various charges. Mikkelson’s death attracted a great deal of publicity. Various 
authorities other than the coroner were investigating the circumstances of death, notably Chief 
Superintendent Briers on behalf of the police force and Mrs. Rosemary Vickers as a member of the 
police complaints authority. The defendant wished to produce a television programme on the 
circumstances of Mikkelson’s death and despite the request of the Deputy Director of Public 
Prosecutions that the programme be postponed, took the view that any media comment on the 
defendant would be too remote from any proceedings. The plaintiffs, some or all of whom were 
involved in the arrest of the youths obtained an injunction first from Simon Brown, J., restraining the 
defendant from filming the locus in quo and subsequently a further injunction from Gatehouse, J., 
preventing the defendant broadcasting a re-construction which would amount to a contempt of 
coroner’s inquest. 

The defendant appealed against the further injunction on three grounds: 

(i) that the plaintiffs had no locus standi; 

(ii) that there were no proceedings actively in being at the material time; 

(iii) that there was not the least likelihood of any prejudice to anyone arising out of the transmission 
of the programme of reconstruction of the event. 


Held: (i) The proceedings are to restrain the likely commission of an offence under the Contempt 
of Court Act, and s. 37 Supreme Court Act 1981 is the appropriate provision and s. 7 Contempt of 
Court Act 1981 is wholly irrelevant; 
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(ii) The coroner is under a positive duty once a death has been reported to him to hold an inquest 
into the cause of death and it is not for him to withdraw the inquest proceeding or to terminate it inany 
other way than by finding the cause of death as provided by the Coroners Rules 1984, r. 36. The inquest 
having been opened is closed only in one way, namely by finding the cause of death. Whilst the inquest 
stands adjourned sine die there is an inevitability of the proceedings at the coroner’s court being at 
some time or another in the future resumed. Active proceedings are therefore in being. 

(iii) On examination of the transcript of the programme there is a high probability, if not certainty, 
that, if the programme were shown, it would serve to constitute a substantial risk that the course of 
justice in proceedings actively in being would be seriously impeded or prejudiced. 


Per Croom-Johnson L.J.:; Since the hearing of proceedings at the coroner’s court began at the 
moment the inquest was opened, the idea of a broadcast in this form should not have been entertained. 


Peacock and Others v. London Weekend Television C.A. 71 


Coroners law — duty to inform of right be represented — Rule 20(2) Coroners Rules 1984 
— wide powers under s. 6 of Coroners Act 1887 where verdict “unsafe and 
unsatisfactory” — sufficiency of inquiry. 


The deceased was a 17 year old boy who was killed ona railway track. The coroner’s jury returned a 
verdict that he killed himself. The applicant, his mother, challenged the verdict on two grounds, first 
that there was a material irregularity in the conduct of the inquest and that she had not been advised by 
the coroner of her right to be represented at the inquest and, secondly, that there was insufficient 
evidence to justify the jury’s finding. 

The applicant’s challenge was at common law. The statutory remedy under s. 6 of the Coroners Act 
1887 did not arise as the applicant had not sought the fiat of the Attorney General. 


Held: (i) There is no obligation on the coroner to notify persons within r. 20(2) Coroners Rules 
1984 of their right to be represented although it is the usual practice. 

(ii) There was evidence which undoubtedly pointed to the verdict that the deceased killed himself 
and the coroner had properly directed on the standard of proof required for such a verdict. 

(iii) It was impossible to conclude on the evidence that there was insufficient to justify the jury 
reaching the verdict they did. 


Obiter: (a) Section 6 Coroners Act 1887 (widened and clarified by s. 19 Coroners (Amendment) 
Act 1926) provides very considerably wider powers to the Court than are provided at common law 
and which are greater than the powers of the Criminal Appeals Division of the Court of Appeal in 
dealing with criminal appeals. 

(b) Parties troubled and aggrieved by inquest verdicts who are not able to point to any clear and 
material error in the conduct of the inquest should seek to quash the inquest pursuant to the statutory 
power rather than upon application for judicial review. If the court were to conclude that the matter 
was “unsafe and unsatisfactory” it could then grant relief, whereas that would not be possible at 
common law. 


R. v. H.M. Coroner for the County of Central Cleveland, 
ex parte Irene Mary Dent Q.B.D. 251 
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Coroners law — quashing the inquest — the proper procedure — s. 6 Coroners Act 1887 — 
s. 19 Coroners (Amendment) Act 1926 — R.S.C. Orders 53 & 5 — further evidence after 
inquest. 


At the time of his death the 19 year old deceased was undergoing punishment for breach of the 
Prison Rules in a solitary confinement punishment cell in the Young Offenders Wing of Swansea 
Prison. He was found hanged. Following the death of the deceased there was an investigation into 
solvent abuse by the deceased and another inmate. There was evidence that no more than three 
quarters of an hour before the deceased had been found dead, a tin of dry cleaning fluid 
(trichloroethane) had been swung on a line across to his cell. The investigation revealed that the 
deceased had experienced sniffing this solvent and that he had expressed suicidal feelings after doing 
so. The results of the investigation were not brought to the attention of the coroner. There was no 
evidence at the inquest that the deceased had any suicidal intent and having heard the coroner’s 
directions concerning the finding or rejecting of a verdict of suicide, the jury returned an open verdict. 
The day after the inquest a prison officer who was previously unaware of the solvent abuse 
investigation felt that the findings might be relevant to the deceased’s death. As a result of this matter 
being raised there was an investigation carried out on behalf of the Director of Public Prosecutions 
and eventually the file relating to the investigation was submitted to the coroner. Having seen the file, 
the coroner then made an application solely upon the statutory grounds under s. 6 Coroners Act 1887 
and s. 19 Coroners (Amendment) Act 1926 to quash the inquisition in order that a new inquest could 
be held to consider the fresh evidence. In the absence of the Attorney-General, the Solicitor-General 
(pursuant to his powers under the Law Officers Act 1945) gave his fiat and the applicant then sought 
the leave of the court to bring the application in accordance with R.S.C. O. 53. 


Held: (i) The High Court has always had an inherent jurisdiction to exercise a supervisory role in 
relation to an inquest conducted by a coroner and a power if necessary to quash an inquisition — s. 35 
Coroners Act 1887. This is now exercised under R.S.C. O. 53 and there is no separate common law 
procedure. 

(ii) Leave to obtain an application to quash an inquisition is not required where the application is 
made solely on the statutory grounds and no application is made for judicial review. On the fiat of the 
Attorney-General being obtained the proper procedure is by way of originating summons under 
R.S.C. O. Sr. 3. 

(iii) The likelihood or otherwise of a fresh inquest arriving at a different verdict is always relevant 
though it is quite impossible for the reviewing court to form any sensible view upon whether the new 
evidence creates a probability or only a possibility that a different verdict would be arrived at upon a 
fresh inquisition. 

(iv) Grounds for ordering a fresh inquest (per Simon Brown J.): 


(a) the coroner himself believed it to be necessary and himself initiated the application; 

(b) the legislation requires there to be an inquest in all cases of death in prison and it should bea 
full and proper inquest with all the material matters placed before the jury; 

+c) there is at least a real possibility that the additional evidence could produce a different 
verdict. 


(v) The note tos. 6 Coroners Act 1887 in Halsbury’s Statutes, 4th Edition. Vol. 11 at 359 which says 
that an inquisition will not be quashed unless it is shown that there would probably be a different 
verdict if a new inquest were held is too stringent (Re: Davis (Deceased) [1968] | Q.B. 72 
distinguished). The approach of Lord Parker, C.J. in R. v. Cardiff Coroner, ex parte Thomas (1970) 
134 J.P. 673; [1970] | W.L.R. 1475 was followed. 

(vi) Per Woolf, L.J.: In practice, although in the majority of cases where there is a right to relief that 
statutory powers apply, it is likely to be felt safer also to apply under O. 53 for judicial review because 
the courts will then have in reserve its other powers. There is no need for two separate applicaiions 
which are in practice joined. The granting of leave will almost inevitably be a formality if the 
Attorney-General considers that the applicant is entitled to his fiat. 


Re: Philip Charles Rapier (Deceased) Q.B.D. 481 
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Coroners law — summonising a jury under s. 13(2)(e) Coroners (Amendment) Act 1926 
—discretion to summon a jury — riders to verdicts — Coroners Rules 1984 rr. 36, 43. 


A miner on picket duty at the gate of a power station walked into the road to attract the attention of 
the driver of an approaching articulated lorry. The miner collided with a protruding part of the lorry, 
lost his balance and fell to the ground. A wheel of the articulated part of the lorry passed over his body, 
killing him, Within three days of the death the coroner had received copies of statements from all the 
then known witnesses. At the opening of the inquest the solicitor for applicants submitted the coroner 
should summon a jury under s. 13(2)(e) Coroners (Amendment) Act 1926, alternatively, it was 
submitted, in the proper exercise of his discretion, he should summon a jury. The coroner declined to 
do so, and proceeded to hear the inquest without a jury. A great deal of evidence was heard. Before the 
conclusion of the evidence, the coroner, on being informed that an application for judicial review of his 
decision would be made, adjourned the inquest pending the decision of this Court. 

On application for judicial review seeking orders: 

(i) bringing up and quashing the coroner’s decision not to summons a jury to hear the evidence and 
to give a verdict at the inquest; 

(ii) directing the recommencement of the inquest before a different coroner and a jury; 

(iii) alternatively, directing the coroner to summons a jury and recommence the inquest; 

(iv) alternatively, directing the coroner to summons a jury to continue the inquest; 

(v) prohibiting the coroner from continuing the inquest until a jury is summoned. 


Held: (i) The jury have no power to add riders. 

(ii) There was nothing to distinguish this fatal accident from another kind of fatal road traffic 
accident, and the coroner correctly applied the provisions of s. 13(2)(e) Coroners (Amendment) Act 
1926. 

(iii) The coroner did have proper regard for the statements before coming to the conclusion that no 
jury was necessary. There was no reason to believe that the coroner did not exercise his discretion 
properly. 

(iv) The coroner has a very wide discretion in these matters and it is not improper for him in 
appropriate circumstances to have in mind the distress which would be caused to relatives if a jury were 
summoned to inquire into the death when in the proper exercise of his duty he could act alone. 

Per Woolf, J.: In exercising the general discretion given to the coroner to summon a jury in the 
second part of s. 13(2) Coroners (Amendment) Act 1926, the coroner may bear in mind that he has a 
very limited power to make a recommendation (Rule 43 Coroners’ Rules 1984) and a jury has no power 
either to limit its verdict by a rider or to express any opinions. 


R v. H.M. Coroner for the Eastern District of the 
Metropolitan County of West Yorkshire, ex parte 
National Union of Mineworkers, Yorkshire Area Q.B.D. 58 


CRIMINAL LAW 


Appeal against conviction to Crown Court — whether necessary for appellant to appear in 
person when represented by counsel. 


The applicant and two of his friends were involved in a disturbance on a bus as a result of which he 
was convicted of assaulting a police officer in the execution of his duty and they were convicted of 
similar offences. At the hearing of their appeals against conviction to the Crown Court all three were 
represented by counsel, but the applicant, who had started work only the week before the hearing and 
did not want to prejudice his position with his new employers, did not attend in person. An application 
by his counsel that his appeal might proceed in his absence was refused and counsel then withdrew the 
appeal. The Crown Court then proceeded to hear the appeals of the other two appellants and allowed 
their appeals on grounds which were equally applicable to the applicant. On application for judicial 
review: 
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Held: (i) The applicant who was represented by counsel on his appeal to the Crown Court against 
conviction was entitled not to be present at the hearing and the Crown Court was in error in refusing to 
hear the appeal. 

(ii) Although the withdrawal of the appeal by counsel would ordinarily be regarded as tantamount 
to an abandonment of the appeal resulting in the Crown Court being functus officio, in the present case 
the withdrawal should be treated as a mistake arising from the refusal of the court to hear the appeal at 
all. It would be wholly unjust if the applicant were to be left with a conviction which ought never to 
have been recorded and accordingly the decision of the Crown Court would be quashed and the court 
directed to hear the appeal. 


Application: for judicial review of a decision of Croydon Crown Court refusing to hear an 
application against conviction by an absent appellant who was represented by counsel. 


R. v. Croydon Crown Court, ex parte Clair Q.B.D. 291 


Attempt to procure act of gross indecency — whether an offence under Criminal Attempts 
Act 1981, s. 1(1) in view of s. 1(4)(b). 


An information alleging that the respondent attempted to procure the commission of an act of gross 
indecency contrary tos. 1(1) of the Criminal Attempts Act 1981 was dismissed by the justices by reason 
of the wording of s. 1(4)(b) of that Act which specifically provides that s. | does not apply to any 
offence of procuring the commission of an offence. 

On appeal by way of case stated: 


Held: s. 1(4)(b) of the 1981 Act did not operate to preclude a charge of attempting to procure an act 
of gross indecency under s. 1(1) of that Act because to procure an act of gross indecency was itself a 
substantive offence under s. 13 of the Sexual Offences Act 1956. Moreover, s. 37 and para. 16(b) of the 
Second Schedule to the 1956 Act provided for the prosecution and punishment for the attempted 
offence and those provisions had not been repealed. 

Case remitted to the justices with a direction to convict. 


Appeal: by way of case stated by the Fareham justices in respect of their dismissal of an information 
against Eric William Mace alleging that he attempted to procure an act of gross indecency. 


Chief Constable of Hampshire v. Mace Q.B.D. 470 


Attempting the impossible — attempted dealing with substance believed to be controlled 
drug which was in fact harmless vegetable matter — review of decision of House of 
Lords in Anderton v. Ryan (1985) 149 J.P. 433. 


The appellant was convicted of two attempts to commit offences, viz. being knowingly concerned in 
(i) dealing with and (ii) harbouring a Class A controlled drug, namely, diamorphine, with intent to 
evade the prohibition of importation imposed by s: 3(1) of the Misuse of Drugs Act 1971 contrary to 
s. 170(1)(b) of the Customs and Excise Management Act 1979. He had been arrested in possession of a 
package which had been brought from India which he believed to contain either heroin orcannabis but 
which on scientific examination was found to be harmless vegetable matter. In dismissing his appeal 
against conviction the Court of Appeal (Criminal Division) certified that their decision involved the 
following question as of general public importance and granted leave to. appeal to the House of Lords: 
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“Does a person commit an offence under s. 1 of the Criminal Attempts Act 1981 where, if the facts 
were as that person believed them to be, the full offence would have been committed by him, but 
where on the true facts the offence which that person set out to commit was in law impossible, e.g. 
because the substance imported and believed to be heroin was not heroin but a harmless 
substance?” 


Held: 1. (dealing first with a separate ground of appeal which was not raised in the Court of 
Appeal:) Aithough s. 170 of the 1979 Act created three distinct offences in relation to the importation 
of prohibited goods according to the category of goods in relation to which the offence was committed, 
the only mens rea necessary for proof of any such offence was the knowledge that the goods were 
subject to a prohibition on importation. It was not necessary to prove that the knowledge related to 
goods in the appropriate category. 

2. The certified question would be answered in the affirmative and the appeal dismissed. The House 
would depart from its earlier decision in Anderton v. Ryan(1985) 149 J.P. 433;[1985] A.C. 560, under 
the terms of the Practice Statement (Judicial Precedent) [1966] 1 W.L.R. 1234. 

Per the Lord Chancellor, Lord Elwyn-Jones and Lord Mackay of Clashfern: 

In the present case the appellant was guilty on the clear wording of ss. 1(1) and 1(2) of the Criminal 
Attempts Act 1981‘and as therefore no recourse was necessary to s. 1(3) of that Act the case was 
distinguishable from Anderton v. Ryan (supra)in which the correctness of the decision depended upon 
the deeming provisions of the latter section. 

Per Lord Bridge of Harwich and Lord Scarman: 

The concept of “objective innocence” established and relied upon in Anderton v. Ryan (supra) was 
incapable of sensible application in relation to the law of criminal attempts and the decision in that 
case was wrong. 


Appeal: by Pyare Shivpuri against a decision of the Court of Appeal dismissing his appeal against 
conviction for two offences under s. | of the Crimina! Attempts Act 1981. 


R. v. Shivpuri H.L. 353 


Breach of the peace — application for leave to apply for judicial review — whether criminal 
cause or matter depriving Court of Appeal of jurisdiction — Supreme Court Act 1981, 
s. 18(1). 


The applicant was refused leave by a single Judge and by the Divisional Court to move for judicial 
review of a complaint made against him under s. 115 of the Magistrates’ Courts Act 1980 alleging a 
breach of the peace. At the hearing of his renewed application for leave to the Court of Appeal the 
applicant failed to appear and accordingly his application was dismissed for want of prosecution. 

The Court of Appeal, however, proceeded to consider whether it would have had authority to deal 
with such an application having regard to the provisions of s. 18(1) of the Supreme Court Act 1981 
which deprived the Court of jurisdiction to hear appeals in any criminal cause or matter. 


Opinion: |. Although s. 18(1) was concerned with the Court’s appellate jurisdiction it could be 
applied by analogy to its original jurisdiction in the present case. 

2. An application relating to a complaint under s. 115 of the Magistrates’ Courts Act 1980 (breach 
of the peace) was a criminal cause or matter within the meaning of s. 18(1) of the Supreme Court Act 
1981. 

Accordingly the Court was of opinion that it had no jurisdiction to deal with the renewed 
application for leave to apply for judicial review of the complaint in the present case. 


Renewed application: for leave to move for judicial review of a complaint against Seamus Jamie 
Graeme under s. 115 of the Magistrates’ Courts Act 1980 before the Bolton justices. 


R. v. Bolton Justices, ex parte Graeme C.A. 190 
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Compensation orders — considerations to be borne in mind when making — need for 
order to be precise in its terms. 


On August 19, 1981, the appellant was convicted at Gloucester Crown Court on eight counts of 
obtaining property by deception arising mainly out of fraudulent applications for educational grants. 
He was sentenced to 18 months’ imprisonment suspended for 2 years on each count concurrent and 
ordered to pay £7,024.95 in compensation. The terms of the compensation order were that he pay the 
first £1,000 in weekly instalments of £4 and “the balance thereafter to be paid as quickly as possible and 
the defendant is expected to pay any lump sums in his ability to pay.” In enforcement proceedings at 
Bristol magistrates’ court on May 27, 1984, for non-payment of the compensation order, the justices 
issued a committal warrant for 355 days’ imprisonment which was executed on July 15, 1985. On leave 
to appeal against sentence out of time being granted: 


Held: The principles governing the making of compensation included the following: 


i. the most careful inquiry must be made into the capacity of the defendant to pay 
compensation; 

ii. if time to pay was allowed, it must not be excessive; 

ili, the compensation order must be precise in its terms; and 

iv. unless it was realistic for the Crown Court to order payment by instalments, the court should 
merely make an order for compensation and leave it to the magistrates’ court to deal with 
enforcement on non-compliance. 


In the present case the order itself was imprecise and the order for payment by instalments was in 
effect almost interminable and dealt with only a part of the total sum involved. Accordingly the appeal 
would be allowed and the compensation order quashed. 


The Court then constituted itself as a Queen’s Bench Divisional Court and on application for 
judicial review of the decision of the Bristol justices quashed the committal order of May 27, 1984. 


Appeal: against a compensation order made by Gloucester Crown Court against Roger Scott 
(formerly Roger Magode Lutta). 


R. v. Scott (formerly Lutta) C.A. 286 


Conspiracy to defraud — whether common law conspiracy to defraud and statutory 
conspiracy under s. 1 of Criminal Law Act 1977 are mutually exclusive. 


The appellant was convicted on indictment of the common law offence of conspiracy to defraud in 
that- he conspired with other persons to obtain money from an insurance company by false 
representations. The primary ground of appeal contended that the indictment should have been laid as 
aconspiracy to obtain property by deception contrary tos. 1(1) of the Criminal Law Act 1977 and not 
for the common law offence. The Court of Appeal held that on the wording of s. 5(2) of that Act the 
appellant was properly charged with conspiracy to defraud and, in dismissing the appeal, certified the 
following point of law of general public importance: 


“Whether a conspiracy to defraud at common law can only be charged when the evidence does not 


ipport any statutory substantive conspiracy having regard to ss. 1 and 5 of the Criminal Law Act 
1977 as amended.” : 





On leave to appeal being granted by the House of Lords, 
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Held: |. On the true construction of the Criminal Law Act 1977 the common law offence of 
conspiracy to defraud and the statutory offence of conspiracy under s. | of that Act are mutually 
exclusive, and the phrase “conspiracy to defraud” in s. 5(2) of that Act must be construed as limited to 
an agreement which, if carried into effect, would not necessarily involve the commission of any 
substantive criminal offence by any of the conspirators. Accordingly, the certified question would be 
answered in the affirmative. 

2. In the present case the substance of the offence charged was clearly a conspiracy to obtain money 
by deception. The charge of conspiracy to defraud was improper and constituted a material 
irregularity in the course of the trial. There had, however, been no actual miscarriage of justice and the 
proviso to s. 2(1) of the Criminal Appeal Act 1968 would be applied and the appeal dismissed. 


Per Lord Bridge of Harwich: 

In case of doubts [as to whether common law conspiracy to defraud or statutory conspiracy under 
s. 1(1) of the Act of 1977 should be charged] it may be appropriate to include two counts in the 
indictment in the alternative. It would then be for the Judge to decide how to leave the case to the jury 
at the conclusion of the evidence, bearing always in mind that the crucial issue is whether performance 
of the agreement constituting the conspiracy would necessarily involve the commission of a 
substantive offence by a conspirator. If it would, it is a s. | conspiracy. If it would not, it isa common 
law conspiracy to defraud. 


Appeal: from a decision of the Court of Appeal (Criminal Division) (reported (1984) 148 J.P. 458) 
dismissing an appeal by the appellant David Edward Ayres against his conviction for conspiracy to 
defraud at the Reading Crown Court. 


R. v. Ayres H.L. 193 


Conspiracy to defraud and statutory conspiracy — form of charge when conspiracy 
involves both substantive offence and additional fraudulent conduct — review of House 
of Lords’ decision in R. v. Ayres. 


The defendant was convicted of the common law offence of conspiracy to defraud his employers, the 
British Rail Board. The facts were that along with other members of a buffet car crew he had taken his 
own tea, coffee and food on the train and sold them to passengers with the intention of keeping the 
proceeds and not accounting for them to British Rail. In allowing his appeal against conviction the 
Court of Appeal held (following the decisions in R. v. Ayres (1986) 150 J.P. 193; [1984] A.C. 447 and 
R. v. Tonner [1984] 1 W.L.R. 344) that as the charge involved the commission of a substantive offence, 
i.e. going equipped for cheat contrary to s. 25(1) of the Theft Act 1968, the defendant should have been 
charged with a statutory conspiracy under s. 1(1) of the Criminal Law Act 1977. The Court certified 
that their decision involved the following point of law of general public importance: 


“Whether conspiracy to defraud at common law may or may not be charged where the evidence 
discloses a conspiracy to defraud one alleged victim and in addition discloses a statutory 
conspiracy to commit a substantive offence and/or discloses a substantive offence against a 
different alleged victim having regard to ss. | and 5 of the Criminal Law Act 1977 as amended.” 


On leave to appeal being granted by the House of Lords: 


Held: (allowing the appeal): 1. R. v. Ayres decided only that a conspiracy which involved the 
commission of a substantive offence and nothing more, could be charged only as a statutory 
conspiracy to commit that offence and not as a common law conspiracy to defraud. Where a 
conspiracy involved the commission of one or more specific offences but the agreement, if carried out, 
additionally involved a substantial element of fraudulent conduct which, on the part of an individual, 
would not be criminal at all, it would be perfectly proper for the prosecution to charge one or other or 
both of two conspiracies: 
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(a) astatutory conspiracy in respect of that part of the agreed course of conduct which amounted 
to or necessarily involved the commission of one or more specific offences and 

(b) acommon law conspiracy in respect of that part which was fraudulent but would not be 
criminal on the part of an individual acting alone. 


2. The appeal succeeded on two grounds (i) that the authorities did not have the effect attributed to 
them by the Court of Appeal and (ii) that there was no material to justify the inference that the 
defendant and his fellow conspirators agreed on a course of conduct which necessarily involved Theft 
Act offences. 

3. The answer to the certified question was that a conspiracy to defraud at common law might be 
charged where the evidence disclosed a conspiracy to defraud although the evidence in addition 
disclosed a distinct statutory conspiracy to commit a substantive offence. 


Appeal: from a decision of the Court of Appeal allowing an appeal by the defendant against his 
conviction for conspiracy to defraud at Exeter Crown Court. 


R. v. Cooke H.L. 498 


Imprisonment imposed because of lack of means to pay a fine — whether proper so to do. 


Ata magistrates’ court, the applicant has been fined a total of £650 for motoring offences, payment 
being ordered at £10 per week. At all material times the applicant was unemployed and in receipt of 
Social Security benefit. He appealed to the Crown Court against the fines which, he argued, were 
imposed without any, or sufficient, regard to his means and were, therefore, excessive. The Crown 
Court allowed the appeal to the extent of quashing a fine of £100 for driving with excess alcohol and 
ordered the applicant to serve four months’ imprisonment instead. The remaining fines were allowed to 
stand, but the Crown Court ordered that in default of immediate payment the applicant should serve 
one day’s imprisonment in their stead. In sentencing the applicant, the learned Judge had said first that 
the magistrates should have considered imprisonment for the excess alcohol offence, but then went on 
to say, “It becomes almost impossible to make clear to him and others in his circumstances that the law 
cannot be flouted. We must consider the safety and well being of the public when we are faced with, 


time after time, a man whose means make it quite impossible to pay fines which are in any way 
commensurate to those offences”. 


Held: (i) Any court considering the question of sentence must do so solely by reference to the gravity 
of the offence and without regard to the means of the offender. 


(ii) If a monetary penalty is appropriate, then the means of the offender and his ability to pay are of 
critical importance. 


(iii) If it was not appropriate to send an offender to prison for the offence, the fact that he has no 
means cannot make it right to send him to prison. 
Application: for an order of certiorari to quash a decision of the Crown Court. 


R. v. Liverpool Crown Court, ex parte Baird Q.B.D. 171 


Murder — duress in murder cases — whether defence available to principal in first degree 
— whether test of duress involves “objective” element — whether culpability of 
secondary party can be higher than that of principal party. 


These appeals arose out of two separate cases raising issues concerning the defence of duress in 
murder and, by consent, were heard together. 
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R. v. Howe and Bannister 


In this case the two appellants along with two other men Murray and Bailey were convicted on two 
counts of murder and one count of conspiracy to murder. On the first count of murder the prosecution 
accepted that death had been caused by Bailey strangling the victim, so that the two appellants who 
had taken part in the vicious attack were what would have earlier been principals in the second degree. 
The appellants asserted that they had acted as they did through fear of Murray who was the dominant 
figure, believing they would be treated in the same way as the victim if they did not comply with 
Murray’s directions. In those circumstances the Judge left duress to the jury as an issue on count 1. 

In the second case of murder all four defendants kicked and punched the victim and Murray told the 
appellants:to kill him which they did by strangling him with a shoe lace. As they were principals of the 
first degree the judge did not leave duress to the jury on that count. 

In the third case of conspiracy to murder the intended victim managed to escape and the judge left 
the defence of duress to the jury. 

The grounds of appeal by both appellants were that the judge erred in directing the jury: 

1. in respect of count 2 that the defence of duress was not available to a principal in the first degree 
to the actual killing and 

2. that in respect of counts | and 3 that the test of whether the appellants were acting under duress 
contained an “objective” element based on how a reasonable man would have reacted to the threats. 


R. v. Burke and Clarkson 


The two appellants were convicted of murder in circumstances where Burke shot the victim with a 
sawn-off shotgun, the prosecution alleging that this was done at the request of Clarkson. Clarkson’s 
defence was that he had nothing to do with the shooting and Burke’s defence was that he agreed to shoot 
the victim because of his fear that otherwise Clarkson would kill him, but that in the event the gun went 
off accidentally so that the killing was no more than manslaughter. Burke’s defence of duress was only 
left to the jury in respect of the manslaughter. 

Burke’s grounds of appeal were that the judge was wrong, 

1. in not leaving the defence of duress to the jury on the murder charge (i.e. the same as in ground 
no. | in the Howe and Bannister appeal) and, 

2. in directing the jury that the culpability of a secondary party can be no higher than that of the 
principal party, so that if Burke was guilty of manslaughter only, then Clarkson could only be guilty, at 
the most, of manslaughter, and that if Burke was acquitted on the grounds of duress then Clarkson 
must be acquitted altogether. 


Held: 1. Jn relation to both appeals: 
On the authority of the majority decision in Lynch (1975) 61 Cr. App. R. 6 duress was open as a defence 
to a person charged with murder other than as a principal in the first degree. The position in law of the 
actual killer remained the same as before that case, namely, that the defence of duress was not 
available. 

2. In relation to ground no. 2 of the appeal of Howe and Bannister: 
Following the decision in Graham (1982) 74 Cr. App. R. 235, the judge was correct in directing the jury 
that there was an objective element in the defence of duress. 

3. In relation to ground no. 2 of Burke’s appeal: 
Although the Court took the view that Richards (1974) 58 Cr. App. R. 60 was incorrectly decided, it 
was bound by the decision in that case, namely, that the offence of an'accessory can never rise higher 
than that of the principal. 

Accordingly the appeals in both cases would be dismissed. 


Appeals: by Michael Anthony Howe and John Derrick Bannister against their convictions at 
Manchester Crown Court on two counts of murder and one of conspiracy to murder, and by Cornelius 
James Burke and William George Clarkson against their conviction at the Central Criminal Court of 
murder. 


R. v. Howe and Bannister, R. vy. Burke and Clarkson C.A. 161 
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Murder — meaning of intention where motive or purpose not primarily to kill or injure — 


further guidance to juries by reference to foresight of consequences following House of 
Lords’ decision in R. v. Moloney. 


The appellants were convicted of the murder of a taxi driver who was killed by a concrete biock 
which came from a bridge spanning the road on which he was driving in convoy in the nearside lane, 
and struck the taxi’s windscreen. At almost the same time a concrete post came from the bridge and hit 
the taxi a glancing blow. The appellant Hancock admitted that he had pushed the block which killed 
the driver and the appellant Shankland admitted that he had “flipped” the post over the bridge. 

The prosecution case was that the appellants, each having the intention to kill or to cause serious 
injury, acted in concert in performing acts which killed the deceased. The defence was that the 
appellants had no intention to kill or inflict harm on anyone and that in pushing the objects over the 
bridge they thought they would fall into the middle lane of the three-lane carriageway and not on the 
convoy and that their intention was to block the road or to frighten the members of the convoy. 

On the question of intent the Judge directed the jury by reference to foresight of consequences in 
accordance with the guidelines approved by the House of Lords in R. v. Moloney (1985) 149 J.P. 369; 
[1985] 2 W.L.R. 647, inviting them to consider whether death or serious injury was a natural 
consequence of what was done and whether the appellant foresaw that consequence, as a natural 
consequence. On appeal against conviction: 


Held: |. Where, as in the present case, the defendant's motive or purpose was not primarily to kill or 
injure, but the methods adopted were so dangerous that the jury might conclude that death or injury to 
some third party was highly likely, the Judge was correct to give some further explanation of the 
meaning of intent. 

2. No doubt the guidelines in R. v. Moloney (supra) were not necessary to decide that appeal and so 
were obiter, and there was substance in the appellants’ submission that, without a limiting definition, 
the words “natural consequences” were ambiguous and could be understood as including something 
which followed in an unbroken causal chain from the initial event whether it was highly likely or not. 
The Judge in the present case was unwittingly led into misdirecting the jury by reason of the way the 
guidelines in Moloney were expressed. 

3. In cases in which the defendant’s motive or purpose was not primarily to kill or injure the Judge 
should ask the jury to consider some such questions as these: 

(a) Are yousure that the defendant did the act which caused death, knowing what he was doing and 
intending to do it? If no, you must find him not guilty of both murder and manslaughter. If yes, go 
on to consider the next question. 

(b) Are yousure that the defendant’s act was of a kind which was highly likely to cause death or really 
serious bodily injury? If no, you must find him not guilty of murder, but he may be guilty of 
manslaughter. If yes, go on to consider the next question. 

(c) Onthe evidence considered as a whole, which will of course include the defendant's evidence and 
that of his witnesses, are you sure that the defendant appreciated that what he did was highly 
likely to cause death or really serious bodily injury? If your answer is “no”, you must not find him 
guilty of murder, but he may be guilty of manslaughter. If your answer is “yes”, there is evidence 
before you from which you can infer that the defendant intended to cause death or really serious 
bodily injury, but you must not find him guilty of murder unless you feel sure that he so intended. 
If however you are sure, the fact that he may not have desired that result is irrelevant. Desire and 
intent are two different things. 

4. In all the circumstances this was not a proper case in which to apply the proviso. The appeals 
would be allowed and a verdict of manslaughter would be substituted for murder in each case. After 
hearing submissions on sentence the Court imposed a sentence of eight years’ imprisonment on each 
appeliant. 


On application of the Crown on November 4, 1985, the Court certified the following point of law of 
general public importance and leave to appeal was later granted by the House of Lords: 
“Do the questions to be considered by ajury set out in the speech of Lord Bridge in Moloney 1985] 
2 W.L.R. 648 at p. 667 as a model direction require amplification?” 


Appeal: by Reginald Dean Hancock and Russell Shankland against their convictions for murder. 
R. v. Hancock and Shankland C.A. 33 
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Murder — issue of intent by reference to foresight of consequences — relevance of 


of death or serious injury — consideration of guidelines in House of Lords’ 
decision in R. v. Moloney. 


The defendants were convicted of murder of a taxi driver who was killed when two large lumps of 
concrete, a block and a post, which had been dropped from a bridge spanning the road on which he was 
driving in convoy in the nearside lane, hit his car. The prosecution case was that in throwing or pushing 
the concrete objects from the bridge into the path of the taxi the defendants intended to cause really 
serious bodily harm to the occupants of the car. The defence was that the defendants had no intention 
to kill or to do serious bodily harm to anyone and that in pushing the objects over the bridge they 
thought they would fall into the middle lane of the three-lane carriageway and not on the convoy and 
that their intention was to obstruct the road and stop the miner in the taxi going to work. 

On the question of intent, the Judge directed the jury by reference to foresight of consequences in 
accordance witit the guidelines approved by the House of Lords in R. v. Moloney (1985) 149 J.P. 369; 
[1985] 2 W.L.R. 647, inviting them to consider whether death or serious injury was a natural 
consequence of what was done and whether the appellants foresaw that consequence as a natural 
consequence. 

On appeal against conviction, the Court of Appeal held that the use by the Judge of the Moloney 
guidelines may have misled the jury in that the guidelines offered the jury no assistance as to the 
relevance or weight of the probability factor in determining whether they should, or could properly 
infer from foresight of death or serious bodily harm the intent to bring about that consequence. In 
allowing the appeal and substituting verdicts of manslaughter, the Court certified the following point 
of law of general public importance: 


“Do the questions to be considered by a jury set out in the speech of Lord Bridge of Harwich in 
R. v. Moloney [1985] A.C. 905, 929 as a model direction require amplification?” 


On leave to appeal being granted by the House of Lords: 


Held: 1. In R. v. Moloney the House of Lords had clarified the law relating to the mental element in 
murder by 


(a) laying down authoritatively that the mental element was a specific intent to kill or to inflict 
serious bodily harm; 

(b) making it absolutely clear that foresight of consequences was no more than evidence of the 
existence of the intent though it does not necessarily imply the existence of intention; and 

(c) emphasising that the probability of the result of an act was an important matter for the jury to 
consider and could be critical in their determining whether the result was intended. 

2. The House, however, accepted the view of the Court of Appeal that in a murder case where it was 
necessary to direct a jury on the issue of intent by reference to foresight of consequences, the Moloney 
guidelines were defective in that they omitted any reference to the probability of death or serious injury 
resulting from the act done, which might be critically important depending on the degree of 
probability. Failure to explain the relevance of probability might, therefore, mislead a jury into 
thinking that it was of little or no importance and into concentrating exclusively on the causal link 
between the act and its consequence. Accordingly the Moloney guidelines should not be used as they 
stood without further explanation. The certified question would be answered in the affirmative and the 
appeal would be dismissed. 


Appeal: by the Director of Public Prosecutions against the decision of the Court of Appeal 
(Criminal Division) (reported (1986) 150 J.P. 33; [1985] 3 W.L.R. 1014) quashing the convictions of 
Reginald Dean Hancock and Russell Shankland of murder and substituting verdicts of manslaughter. 


R. v. Hancock and Shankland H.L. 203 
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Murder — mental element in — issue of intention when death results from manifestly 
dangerous act — guidance on direction to juries following House of Lords’ decisions in 
R. v. Moloney and R. v. Hancock and Shankland. 


The appellant was convicted of murder in circumstances in which it was alleged that he set fire to the 
house of a woman against whom he had a grudge, as a result of which the house was burnt down and 
one of her children died of asphyxiation and burns. His appeal against conviction was allowed on the 
ground that the Judge misdirected the jury on the intent necessary to establish a charge of murder and 
a verdict of manslaughter was substituted. In giving reasons for their decision the Court of Appeal 
sought to crystallize the effect of the House of Lords’ speeches in R. v. Moloney (1985) 149 J.P. 369; 
[1985] A.C. 905 and R. v. Hancock and Shankland (1986) 150 J.P. 203; [1986] 2 W.L.R. 357 by 
offering guidance for directing a jury on the mental element in murder as follows: 

A jury had simply to decide whether the defendant intended to kill or do serious bodily harm, paying 
regard to all the relevant circumstances including what the defendant himself said and did. In the great 
majority of cases a direction to that effect would be enough particularly where there was a direct attack 
on the victim. But in some cases, like the present one, where death resulted from the defendant’s act 
which was manifestly dangerous, further directions as to the necessary mental state should be given. It 
might be advisable first to explain to the jury that a person may intend a certain result without desiring 
it to come about and then invite the jury to consider two questions (1) how probable was the 
consequence which resulted from the defendant’s voluntary act? and (2) did he foresee that 
consequence? 

In such cases where the simple direction was not enough, the jury should be directed that they were 
not entitled to infer the necessary intention unless they felt sure that death or serious bodily harm was a 
virtual certainty (barring some unforeseen intervention) as a result of the defendant’s actions and that 
the defendant appreciated that such was the case. 


Appeal: by Ransford Delroy Nedrick against his conviction at Stafford Crown Court for murder. 
R. v. Nedrick C.A. 589 


Offensive weapon — meaning of ins. 4 of Vagrancy Act 1824 and whether provisions apply 
to conduct on private premises. 


The appellant was convicted of two charges of assaulting a police officer in the execution of his duty 
and one charge of being armed with an offensive weapon with intent to commit an arrestable offence 
contrery to s. 4 of the Vagrancy Act 1824. The charges arose out of an incident at the door of the 
appellant’s house when the officers called to investigate a domestic disturbance. The appellant 
slammed the door shut causing the glass in the dgor panel to break and then came out of the house and 
lunged at the officers with a piece of the broken glass. The relevant part of s. 4 of the 1824 Act as 
amended provides that “every person being armed with any gun, pistol, hanger, cutlass, bludgeon, or 
other offensive weapon, or having upon him or her any instrument, with intent to commit an arrestable 
offence . . . shall be deemed a rogue and vagabond” and punishable as such. 

On appeal against conviction the Crown Court rejected the appellant’s contention (1) that the 
officers were not acting in the execution of their duty as their implied licence to enter his premises had 
been revoked and (2) that the piece of broken glass was not an offensive weapon within the meaning of 
s. 4 of the 1824 Act. On appeal by way of case stated: 


Held: 1. Having been called to the house and having reason to anticipate a breach of the peace, the 
officers were entitled to enter the property in the execution of their duty with or without the licence of 
the owner. Accordingly the appeals on the assault charges would be dismissed. 

2. The relevant part of s. 4 of the Vagrancy Act 1824 as amended was not confined to offences 
committed in a public place but applied also to offences on private property. 
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3. Applying the ejusdem generis rules the words “other offensive weapon” in that section were 
restricted to articles made or adapted for use for causing injury to the person (i.e. offensive weapons 
per se) and the words “any instrument” included any article intended by the person having it with him 
for such use. What was contemplated in s. 4 of the 1824 Act, no less than ins. | of the Prevention of 
Crime Act 1953, was not the use of a weapon or other article for offensive purposes, but the 
premeditated carrying of the article for those purposes. In the present case the appellant’s seizure and 
use of the broken glass were part and parcel of the assault and there was no finding that they were 
premeditated. Accordingly that conviction would be quashed. 


Appeal: by way of case stated against a decision of the Knightsbridge Crown Court dismissing the 
appeal of the appellant, Christopher Wood, against his conviction at the Camberwell Green 
magistrates’ court on three charges. 


Wood v. Commissioners of the Metropolitan Police Q.B.D. 236 


Offensive weapon — whether necessary for jury to be unanimous as to which type of 
offensive weapon involved — whether separate counts necessary. 


The appellant was convicted at the Inner London Crown Court of having an offensive weapon (a 
knife) in a public place contrary to s. 1(1) of the Prevention of Crime Act 1953. In summing up the 
Judge had explained the meaning of “offensive weapon” and directed the jury to consider first whether 
the knife was an offensive weapon by its very nature and if they were not satisfied of that, then to 
consider whether the appellant intended to use it te cause injury. The Judge, however, had rejected a 
suggestion that the indictment should be amended so as to include two counts — one to cover the per se 
basis and the other the intent of the appellant. 

On appeal against conviction it was submitted that the Judge had failed to direct the jury that 
(subject to a majority direction) it was necessary for them to be unanimous, either that the knife was an 
offensive weapon per se, or, alternatively, that the appellant had the necessary intent. It was argued 
that in these circumstances the appellant could have been convicted without unaniminity on either the 
nature of the article or the intent of the appellant so that there was no overall unanimity on an essential 
ingredient of the offence. 


Held, dismissing the appeal: |. The Court did not find it necessary to express a concluded view on 
the proposition that such unanimity was required, but even on the assumption that it was, the Court 
was satisfied that the jury had been properly directed and that in the light of the summing up no 
reasonable jury could have been left with the impression that it was sufficient if some based their 
verdict on the nature of the article and some on the intent of the appellant. 

2. It was unnecessary to include two alternative counts in the indictment as had been suggested at the 
trial. 


Appeal: by James Flynn against his conviction at the Inner London Crown Court of having an 
offensive weapon in a public place. 


R. v. Flynn C.A. 112 
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Rape offences — circumstances where evidence of previous sexual experience with other 
men is to be admitted — relevance to issue in the trial. 


The appellant was convicted on January 13 at Dudley Crown Court of rape. The facts were that 
early in the morning of July 5 last year while the complainant’s cohabitee, Graham, was detained in 
police custody, the appellant, a friend of Graham’s, had sexual intercourse with the complainant at her 
home. Graham returned later that morning and shortly before midnight the complainant alleged to 
him that she had been raped. Early the following day the appellant was arrested. 

The defence, at the trial, sought to cross-examine the complainant, and possibly call evidence, that 
on a previous occasion when she had had sexual intercourse with another man while Graham was 
absent, when it became known to him, she had said that she had been raped, a statement which she 
retracted on being confronted by the other man. The Judge ruled against the defence request to 
cross-examine on this question or adduce evidence on it. 


Held: (1) Under the Sexual Offences (Amendment) Act 1976, s. 2 no question may be put to the 
complainant ina rape case about her sexual experience with persons other than the defendant without 
leave of the Judge. Such leave should only be given if it would be unfair to the defence to refuse it. 


(2) In Viola (1982) 75 Cr. App. R. 125 the Court of Appeal, while declining to lay down a firm rule, 
indicated the approach generally to be adopted in such cases, (at p. 130): “If the proposed questions 
merely seek to establish that the complainant has had sexual experience with other men to whom she 
was not married . . . the Judge will exclude the evidence... . if the questions are relevant to an issue in the 
trial . .. as opposed merely to credit, they are likely to be admitted”. 


(3) Since the incident about which the defence sought to cross-examine was of importance, not with 
regard to establishing the complainant’s previous sexual behaviour, but rather as to what she said 
about it, it was relevant since it might cause the jury to change their minds about the evidence given by 
the complainant. Although, as the Judge indicated, there was a line of questioning open to the defence 
which fell short of referring to the previous incident, which might have shown a motive for a false 
accusation, the importance would be lost if unable to consider the circumstances of the previous 
allegation and its retraction. 


Appeal: by David Cox against conviction for rape at Dudley Crown Court. 
R. v. Cox C.A. 336 


DANGEROUS DRUGS 


Misuse of drugs — exemptions on possession of controlled drugs in regulations — general 
exemption in sch. 1 — burden of proof — Court of Appeal power to order venire de 
novo — exercise of proviso. 


The applicant was charged, on February 26, 1985, at Lewes Crown Court, with unlawfully 
possessing a controlled drug, morphine, under s. 5(2) of the Misuse of Drugs Act 1971. At the close of 
the prosecution case counsel for the applicant submitted that there was no case to answer, since the 
prosecution had called no evidence as to the proportion of morphine in the powder found in the 
applicant’s possession. The Judge ruled against the submission and as a result of the ruling the 
applicant changed his plea to guilty. In the Judge’s view the exceptions contained in schedule | to the 
Misuse of Drugs Regulations were limited to the possession of drugs by medically qualified persons. 
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Held: 1. The powder found in the applicant’s possession was a controlled drug within the provisions 
of the 1971 Act. The Misuse of Drugs Regulations which came into force in 1973 implemented the 
proviso in s. 7(1) of the Act, reg. 4(1) providing an exemption to the prohibition on possessing a 
controlled drug, inter alia, where “any preparation . . . of morphine containing not more than 0.2 per 
cent of morphine”. Although the exemptions in schedules 2 and 3 are limited, sch. | contains general 
exemptions in reg. 4(1), and in reg. 7(1). The Judge erred in his construction of the regulations and 
therefore erred in his ruling. 

2. The Court of Appeal’s jurisdiction to order a venire de novo is restricted to cases where there has 
been an irregularity of procedure. Since the trial was validly commenced and ended with a properly 
constituted jury returning a valid verdict the proper course would be to quash the conviction, unless 
the proviso in s. 2(1) of the Criminal Appeal Act 1968 should be invoked. The proviso should only be 
considered if at the close of the prosecution case there was a case to answer. In this case, in construing 
the Misuse of Drugs Act 1971 and having regard to matters of policy and practical considerations, the 
burden of proof in relation to the exceptions introduced by the 1973 Regulations should be consistent 
and in each case should rest on the defendant. The burden of proof in this context is a burden of 
adducing evidence and also a burden of persuasion. 

Although the Judge erred in law there was a case to answer and the Court of Appeal would not 
exercise its power under the proviso in the circumstances of the case; it could be said that the Judge’s 
ruling was correct although on erroneous reasoning and no miscarriage of justice actually occurred. 


Application: by Richard Selwyn Russell Hunt that a ruling on the construction of the 1973 Misuse 
of Drugs Regulations, reg. 4(1), in relation to a charge under s. 5 of the Misuse of Drugs Act 1971 was 
an error of law. 


R. v. Hunt C.A. 83 


Misuse of Drugs Act 1971 — meaning of “supply” in s. 4(3)(a). 


The appellant Michael Dempsey was charged with supplying a controlled drug to the appellant 
Maureen Dempsey who was herself charged with possessing the controlled drug. At the close of the 
prosecution case counsel for both appellants indicated that the defence would be that Michael 
Dempsey, who was a registered drug addict, had gone intoa public lavatory to inject himself with some 
of the drug lawfully in his possession and had given the remaining ampoules to Maureen, partly for safe 
keeping and partly to avoid the danger of overdosing himself. The recorder ruled that on those facts no 
defence was open to either of the appellants and thereupon both appellants changed their pleas to 
guilty. On appeal against their convictions: 


Held: The word “supply” in s. 4(3)(a) of the Misuse of Drugs Act 1971 implied an act designed to 
benefit the recipient and did not cover the deposit of a controlled drug with another for safe keeping as 
was the case on the hypothetical facts of the defence. The recorder should have left it to the jury to 
decide whether the transfer of the drug to Maureen had been for her own purposes, in which case there 
would have been a supply, or for safe keeping and return to Michael, in which case there was not. 

Maureen was nevertheless guilty of possessing the controlled drug for, on the hypothetical facts, 
none of the defences under s. 5(4)(b) of the 1971 Act or the relevant Regulations applied: 

Accordingly Michael Dempsey’s conviction would be quashed and the appeal of Maureen Dempsey 
would be dismissed. 


Appeal: by Michael Bruce Dempsey and Maureen Patricia Dempsey against their convictions at 
Knightsbridge Crown Court for, respectively, supplying a controlled drug and possessing a controlled 
drug. 


R. v. Dempsey (M. B.) and Dempsey (M. P.) C.A. 213 
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Offence of strict liability — sale of drugs on forged prescription — whether mens rea 
necessary — Medicines Act 1968, s. 58(2)(a). 


The defendants, a firm of retail chemists, were charged with four offences of selling prescription only 
drugs contrary to s. 58(2)(a) and s. 67(2) of the Medicines Act 1968 in that the sale was not in 
accordance with a prescription issued by an appropriate practitioner. The prescriptions under which 
the drugs had been supplied were in fact forgeries. 

Before the stipendiary magistrate the defendants submitted that the presumption of mens rea 
applied to s. 58(2)(a) and that the medicines having been supplied on the basis of prescriptions which 
they believed in good faith and on reasonable grounds to be valid prescriptions, the informations 
should be dismissed. The magistrate accepted that submission and dismissed the cases but on appeal 
by way of case stated the Divisional Court allowed the prosecutor’s appeal and certified the following 
question as being of general public importance: 


“Whether the prosecution has to prove mens rea where an information is brought under s. 58(2)(a) 
of the Medicines Act 1968, where the allegation is that the supply of prescription only drugs was 
made by the defendant in accordance with a forged prescription and without fault on his part.” 


On leave to appeal being granted by the House of Lords, 


Held: It was clear from the provisions of the Medicines Act 1968 that Parliament must have 
intended that the presumption of mens rea should be inapplicable to s. 58(2)(a). Accordingly the 
certified question would be answered in the negative and the appeal dismissed. 


Appeal: by Storkwain Ltd. against a decision of the Queen’s Bench Divisional Court allowing an 


appeal by the prosecutor against the dismissal of informations laid against them under s. 58(2)(a) of the 
Medicines Act 1968. 


Pharmaceutical Society of Great Britain v. Storkwain Limited H.L. 385 


Possessing a controlled drug — whether forgetfulness is a defence. 


At Leeds Crown Court the applicant pleaded not guilty to possessing a controlled drug (cannabis 
resin) which had been found in his wallet. His counsel indicated that the defence would be that the 
applicant had acquired the drug whilst he was living in Canada some two years previously and that he 
had completely forgotten he had it when he came back to this country. The Judge ruled that that was 


nota valid defence whereupon the applicant pleaded guilty. On application for leave to appeal against 
conviction: , 


Held: The submission that there is no possession of an article if the alleged possessor has forgotten 
that he has it, was fallacious. Possession does not depend upon the alleged possessor’s powers of 
memory nor does it come and go as memory revives or fails. In the present case the applicant himself 
put the cannabis in his wallet knowing what it was and he remained in possession of it even though his 
memory of its presence had faded or disappeared altogether. 

Insofar as the decision in R. v. Russell(1985)81 Cr. App. R. 315 was inconsistent with R. v. Buswell 
(1972) 136 J.P. 141; [1972] 1 All E.R. 75, the court would follow the earlier case. The decision of the 
Judge in the present case was right and the application would be refused. 


Application: by Clive Martindale for leave to appeal against conviction for possessing a controlled 
drug. P 


R. v. Martindale C.A. 548 
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EVIDENCE 


Similar facts principles — admissibility of evidence not constituting an offence similar to 
those charged. 


The appellant was convicied at Oxford Crown Court on counts of rape and indecent assault against 
each of two complainants. The facts involved in the offences were substantially similar. In both cases 
the appellant offered a lift to the complainant and in the course of the drive forced her, with one hand 
pushing her head down, to fellate him; he also raped her. Miss W initially made a misleading statement 
to the police and was unable to identify the appellant three months after the offence. However, seminal 
stains were found on her and on her clothing, which indicated that her attacker had had a vasectomy 
(there was evidence to show that the appellant had undergone this operation); and tyre impressions 
which matched the appellant’s car were found at the place where she alleged the offences took place. 
Further an earring mislaid during the attack was found some months later when the appellant’s car was 
searched. Miss C, the other complainant, was of negroid descent; she had identified the appellant, in 
particular his voice, the type of car he had used, and the place of the offences. Traces of negroid hair 
similar to hers, and fibres from her clothes were found in the appellant's car and on his clothing. 

At the trial application was made by the prosecution to call a witness, Mrs. J.U., who a few years 
previously had had a sexual relationship with the appellant involving acts similar to those involved in 
the alleged offences, and at similar locations, to which she had been a consenting party. The Judge 
ruled in favour of the application. 


Held: 1. The evidence of Mrs. J.U. was admitted under the “similar facts” principle, and the court 
summarized the effect of the various authorities on this principle: 


(a) Such evidence may be admitted, whether or not it tends to show other offences have been 
committed, if it tends to show the accused committed the particular crime with which he is 
charged; or supports the identification of the accused as the person who committed a 
particular crime, or to rebut an alibi defence; or to negative a defence of accident or innocent 
conduct. 

(b) Admissibility is a matter of law for the Judge to decide, and he must be satisfied that the 
nature and quality of that evidence shows a striking similarity (“positive probative value” per 
Lord Justice Scarman in R. v. Scarrott (1978) 142 J.P. 198; (1977) 65 Cr. App. R. 125) and 
goes well beyond a propensity to act in a particular fashion. 

(c) The Judge may, notwithstanding an established admissibility, refuse to admit such evidence if 
its prejudicial effect outweighs its probative value. 


2. R. v. Barrington (1981) 72 Cr. App. R. 280 is authority that similar facts evidence may be 
admissible where that evidence did not constitute the commission of offences similar to those charged. 


3. In this case there were eight points on which the evidence of Mrs. J.U. was strikingly similar to the 
facts related by the complainants. 


The court concurred with the Judge’s opinion that the weight of this evidence was considerable. The 
consensual nature of the acts performed with Mrs. J.U. did not affect the validity of her evidence; and 
her evidence, that of Miss C, and the corroborating scientific evidence admit no issue of weak 
identification. The Judge’s ruling was upheld. 


Appeal: by Dennis Butler, against conviction at Oxford Crown Court, in respect of a ruling by the 
Judge allowing similar fact evidence to be admitted. 


R. v. Butler C.A. Crim. Div. 458 
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ENVIRONMENTAL HEALTH 


Offence of market trader smoking while handling food — meaning of “engaged in handling 


food” — regs. 2, 8, 25(1) and 26, Food Hygiene (Market Stalls and Delivery Vehicles) 
Regulations 1966. 


The respondent was the proprietor of a vegetable stall in a market. When trading, he kept some of 
his produce on his stall, and the remainder on the back of a lorry which he parked about 10 feet behind 
the stall. The appellant, an environmental health officer employed by the local authority, saw the 
respondent smoking a cigarette in the intervals between serving customers. 

The respondent was prosecuted under the Food Hygiene (Market Stalls and Delivery Vehicles) 
Regulations 1966, on the basis that, being a person engaged in the handling of food, he failed to refrain 
from the use of tobacco or other smoking mixture whilst he was handling open food. The relevant part 
of reg. 8 of the 1966 Regulations provides that “a person who engages in the handling of food shall 
while so engaged — (e) refrain from the use of tobacco . . . while he is handling any open food . . .” 
Regulation 2(2) of the 1966 Regulations provides that “the handling of food” covers a variety of 
processes and operations, including “the carrying out or assisting in the carrying out for the purposes 
of a food business of any processes or operation in the sale of food . . .” 

The evidence adduced before the magistrates indicated that the respondent did not smoke while 
actually serving customers. However, there was a conflict of evidence as to whether his lighted 
cigarette, while he was not actually smoking it, rested on his stall or on his lorry. The magistrates 


accepted the respondent’s evidence that the cigarette rested on his lorry, and acquitted the respondent. 
On appeal to the Divisional Court: 


Held (allowing the appeal): (a) For the purposes of reg. 8(e) of the 1966 Regulations, a person can be 
handling food even when not actually touching it, provided that he is carrying out the sort of process or 
operation to which reg. 2(2) refers; therefore (b) the magistrates had failed to ask themselves the 
correct question, which was whether the respondent had, when smoking, broken off the operation of 
his stall, so that he was no longer handling food; but (c) although the appeal would be allowed, in the 
light of the history of the case which extended over some considerable time, the case would not be 
remitted to the magistrates. 


Appeal: By way of case stated from a decision of the justices for the County of Suffolk, acting in the 
petty sessional division of St. Edmundsbury. 


Cuckson v. Bugg Q.B.D. 635 


Whether refuse from University halls of residence is within the definition of “house refuse” 
for the purposes of s. 72 of the Public Health Act 1936. 


The University of Hull owned various halls of residence within the area of the respondent local 
authority. The halls varied in size, accommodating between about 137 and 200 students each. They 
consisted of study/ bedrooms, together with certain central facilities. During the vacations the halls 
were either in use for conferences, or they were empty. The nature of the refuse generated by the halls 
was the same as that generated by an ordinary household, although naturally the quantity was 
substantially greater. For many years the refuse from the halls had been collected by the respondents 
free of charge. A dispute then arose. as to whether the refuse from the halls was properly to be regarded 
as “house refuse” within the meaning of s. 72 of the Public Health Act 1936. On complaint, the 
magistrates’ court decided the question against the University On appeal by way of case stated to the 
Queen’s Bench Division of the High Court, 
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Held: (dismissing the appeal): The paramount occupancy of the halls was that of the University, and 
the halls could not be described as “houses,” therefore the magistrates had come to the correct 
decision. 


Appeal: by way of case stated against a decision of the South Hunsley magistrates’ court. 


Mattison v. Beverley Borough Council Q.B.D. 465 


FOOD AND DRUGS 


Food and Drugs Act 1955 — third party procedure — whether original defendant must 
serve certificate of public analyst upon third party at time when third party summons 
served under ss. 2, 108, 113, Food and Drugs Act 1955.as amended by Food and Drugs 
(Amendment) Act 1982. Procedure for election of mode of trial where offence is triable 
either way — third party procedure — whether it is necessary for magistrates at 
commencement of proceedings to inquire of all parties as to elect mode of trial. 


C.R.S. Ltd. were served with a summons under s. 2 of the Food and Drugs Act 1955 as amended. It 
was alleged that the company sold a quantity of food to an environmental health officer which was not 
of the nature, quality or substance demanded. The company sought to rely on the right conferred by 
s. 113(1) of the 1955 Act to bring before the court the person whose alleged act or default had caused 
the offence under s. 2, namely Mr. Gow. When the proceedings were first held, the company were 
asked to elect the mode of trial and the company chose to have the matter dealt with summarily. At 
later proceedings Mr. Gow’s solicitor submitted that when serving the summons on Mr. Gow, the 
company was obliged to serve a copy of the analyst’s certificate, as is required of the prosecutor when 
serving the summons on the original defendant by virtue of s. 108 of the 1955 Act. The magistrates 
decided that they had jurisdiction to try the issue against Mr. Gow. The company applied by way of 
judicial review for a declaration as to the procedure to be adopted by justices at the commencement of 
proceedings involving the third party procedure under s. 113. Mr. Gow applied to have the 
magistrates’ decision to proceed with the summons against him quashed. On application:- 


Held: (1) That the company was entitled to the declaration sought, namely, that in third party 
proceedings such as these the justices ought to inquire of all parties at the outset as to which mode of 
trial they would prefer. 

(2) That there is no obligation upon the original defendant to serve a copy of the analyst’s certificate 
on the third party, bearing in mind thats. 108 of the 1955 Act does not entitle a third party to receive a 
sample of the relevant food and that the certificate would tell the third party no more than would 
already be on the summons served on him. 


Application: for judicial review of the decisions of the Uxbridge justices. 


R. v. Uxbridge Justices, ex parte Gow; 
R. v. Uxbridge Justices, ex parte Co-operative Retail Services Q.B.D. 154 
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Sale of food not of the substance demanded by the purchaser — cheese containing metal — 
discovered by purchaser — handed to health officer employed by appellants for analysis 


— whether this amounted to processing of a sample — time limit for bringing 
prosecution — ss. 2, 91 and 108 of the Food and Drugs Act 1955. 


On September 8, 1984 a consumer purchased a pound of cheese from one of the respondent’s stores. 
One of her family discovered a piece of metal in the cheese and two days later it was taken to the offices 
of the appellant. It was submitted for analysis. The analyst issued a certificate stating that the sample 
was a block of cheese containing a silver covered metallic foreign object. Proceedings under s. 2 of the 
Food and Drugs Act 1955 alleging a sale of food not of the substance demanded by the purchaser were 
commenced on February 26, 1985. Sections 91 and 108 of the Act provide that where a sample is 
procured for analysis, proceedings must be commenced within two months of the sample being 
procured. The respondents argued that the appellants procured a sample early in September and that 
the two months’ time limit applied. The justices accepted this argument. On appeal: 


Held: That the sampling procedure in s. 91 has no application to cases where a consumer buys food 
and complains about it to the environmental health officer. The food in this case was not a sample and 
therefore the two months’ time limit in s. 108 did not apply. 


Appeal: by way of case stated from the decision of the West Sussex justices. 


Arun District Council v. Argyle Stores Limited Q.B.D. 552 


Supply of food not of quality demanded by purchaser — food rejected in accordance with 
terms of contract — whether there was a sale of food — ss. 2 and 135(2) of the Food and 
Drugs Act 1955. 


The defendant was charged with two offences of seiling food not of the quality demanded by the 
purchaser, contrary to s. 2 of the Food and Drugs Act 1955. The contract between the customer and: 
the defendant provided for the rejection of the food within 28 days if it was not in accordance with the 
tender or equal to samples submitted to the customer. A delivery of certain items was rejected by an 
employee of the customer in accordance with the above terms. Before the justices it was successfully 
argued for the defendant that there was no “sale” of the food and consequently no offence under s. 2 of 
the 1955 Act. The prosecutor appealed. On appeal: 


Held: That s. 135(2) provides that where there is a supply of food, otherwise than by sale, at, in or 
from any place where food is supplied in the course of a business, the supply shall be deemed to be a 
sale of that food. This section, rather than the terms of the particular contract or the provisions of ss. 17 
and 18 of the Sale of Goods Act 1979, covered the situation and accordingly there was a “sale” and the 
appeal would be allowed. 


Appeal: by way of case stated from the decision of the Consett magistrates. 


Fleming v. Edwards Q.B.D. 539 
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HEALTH AND SAFETY AT WORK 


Duty to fence dangerous machinery — whether duty applies to machinery being adapted 
and developed, rather than being used for production — Factories Act 1961, s. 14(1). 


The appellant company acquired a machine which was designed for processing rag waste, and 
installed it in their factory in close proximity to the machinery of production. The company’s intention 
was to experiment to see whether the machine could be adapted for processing glass fibre waste. A 
workman was injured when undertaking some work of adaptation while the machine was in operation 
but unfenced. The respondent, one of Her Majesty’s Inspectors of Factories, prosecuted the company 
for failing to comply with s. 14(1) of the Factories Act 1961, which, so far as material, provides that 
“every dangerous part of any machinery . ... shall be securely fenced .. .” 

The company argued that the fact that the machine was not in use for production, but was merely 
undergoing development and adaptation, meant that the duty to fence did not arise. The magistrates 
convicted the company. On appeal to the Divisional Court. 


Held: (dismissing the appeal): (a) There is established authority to restrict the ambit of the words 
“any machinery”, and, in particular, those words do not apply to machinery which is still in the factory 
where it has been produced, nor to the machinery which has not yet been installed elsewhere; but (b) 
there is nothing in the 1961 Act to exclude machinery which has been installed in a factory with a view 
to modification, and which will be used for productive purposes if the modification is successful; 
however (c) (per Watkins, L.J.) the position mighi be different if the machinery undergoing adaptation 
is in a separate building apart from the process of production, or even in the same building as, but set 
apart from, the productive machinery. 


Appeal: By way of case stated from a conviction imposed by the justices for the County of Greater 
Manchester, acting in the Petty Sessional Division of Rochdale. 


TBA Industrial Products Limited v. Laine Q.B.D. 556 


HIGHWAYS AND FOOTPATHS 


Highways — whether lack of knowledge of requirement to obtain highway authority’s 
consent to excavate the highway is a defence to a prosecution — s. 131, Highways Act 
1980. 


The respondent company owned certain premises adjoining a highway. A crossing from the 
highway to the premises was in need of repair. In order to carry out the repair, the company broke open 
the highway. The company did not seek the consent of the appellant council, who were the highway 
authority, nor did they give the council notice of their intention to do the work. 

The council prosecuted the company for breaking open the highway “without lawful authority or 
excuse” under s. 131 of the Highways Act 1980. The magistrate accepted that the company did not 
know that the consent of the council was required, and he concluded that this lack of knowledge 
amounted to an “excuse” within the meaning of the Act. Accordingly, he dismissed the case. On appeal 
to the Queen’s Bench Division. 


Held (allowing the appeal): Absence of knowledge of the requirement to obtain the highway 
authority’s consent before breaking open the highway is not an “excuse” within the meaning of s. 131 
of the 1980 Act. 


Appeal: by way of case stated from a decision of a metropolitan stipendiary magistrate sitting at 
Greenwich, dismissing a prosecution under s, 131 of the Highways Act 1980. 


Greenwich London Borough Council v. Millcroft Construction Ltd. Q.B.D. 645 
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HOUSE TO HOUSE COLLECTIONS 
Whether sale of goods amounts to a “collection” — House to House Collections Act 1939. 


The appellants were the principals of an organization known as St. Mary’s Charity Aid. Although 
this organization was a private company and nota registered charity, it did make donations to charity. 
The organization operated by supplying goods and identity cards to people who then sold the goods 
door-to-door. On the occasion which gave rise to the present prosecution, a saleswoman had produced 
an identity card to a householder, and had represented that St. Mary’s Charity Aid was a registered 
charity and that a donation had been made to a Jimmy Savile Appeal. The householder had then 
bought an ironing board cover. The local authority had not issued a licence under the House to House 
Collections Act 1939. 

On informations laid by the respondent, a police officer, the magistrates found as a fact that the 
householder would not have made the purchase had he known that St. Mary’s Charity Aid was not a 
registered charity. The magistrates convicted the appellants of promoting a collection for charitable 
purposes during a period for which there was no licence in force authorizing such a collection, contrary 
to s. 1(2) of the House to House Collections Act 1939. 

The appellants conceded that their acts amounted to a promotion which was for a charitable 
purpose within the meaning of the 1939 Act, but they denied that there had been a collection since the 
money which had been received was in exchange for goods. The point had been precisely covered, 
against the appellants’ contention, in Carasu Ltd. v. Smith [1968] 2 Q.B. 283, where the Divisional 
Court held, on the plain wording of the 1939 Act, that there is a collection if a person is induced to 
purchase an article on the representation that part of the proceeds of sale will go to a charitable 
purpose. However, this decision had been stated to be per incuriam by Forbes, J. in Murphy v. Duke 
[1985] 1 Q.B. 905. On appeal by way of case stated to the Queen’s Bench Division of the High Court, 


Held: (dismissing the appeal): The appellants had been rightly convicted, the decision in Carasu Ltd. 
v. Smith being not only binding but also intrinsically correct. 


(Dictum of Forbes, J. in Murphy v. Duke that Carasu Ltd. v. Smith was per incuriam disapproved.) 


Appeal: by way of case stated against convictions imposed by the magistrates for the County of 
Nottinghamshire, acting in the Petty Sessional Division of the City of Nottingham. 


Cooper and Mason v. Coles Q.B.D. 523 


HUSBAND AND WIFE 
Custody application following divorce — proper function of the court welfare service. 


The hearing of a custody application following divorce was adjourned so that a welfare report could 
be made. The preparation of that report by the court welfare service was seriously delayed and the 
report, when it was produced, was unsatisfactory. Custody of the child was given to the father, with 
reasonable access to the mother. The mother appealed. 


By the court: The court welfare service had misconceived its function. Successful conciliation is 
desirable, but it was wrong of the welfare service to regard its function as solely to endeavour to achieve 
conciliation. The service is required to investigate and provide the court with reliable factual 
observations and factual details upon which the court can form its opinion. Recommendations can be 
of great help but it is for the court, not the welfare officials, to make the decision. 


Comment upon the proper function of the court welfare service by the Court of Appeal upon the 
hearing of an.appeal from the decision of the divorce court upon a custody application. 


Scott v. Scott C.A: 333 


S— 
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Divorce — periodical payments — variation — application by husband to terminate 
periodical payments to wife on payment of lump sum — whether the court had 
jurisdiction to accept the husband’s proposal against the wishes of the wife. 


The parties were married in 1965, There were three children of the marriage: two boys who were now 
adults and a daughter now aged 15. The parties were divorced in 1975. At the time of the divorce there 
was a settlement of financial issues. By a consent order the husband paid a lump sum of £125,000 and 
periodical payments of £23,000 a year to the wife and £2,500 a year to each of the children whilst under 
18. In 1983 the periodical payments for the wife were increased to £44,000 a year. 

The wife applied for a further increase. The husband applied for the periodical payments to the wife 
to be terminated on the payment of a lump sum. 


Held: The provisions of the Matrimonial Causes Act 1973 drew a distinction between originating 
maintenance orders and the procedure for their variation. This distinction was drawn in three ways. 
First, variation was made the subject of a self-contained statutory procedure laid down in s. 31 of the 
Act. Secondly, by subs. (5) of s. 31 the making of a lump sum order on an application to vary periodical 
payments was expressly prohibited. Thirdly, the criteria for the exercise of the variation jurisdiction as 
expressed in subs. (7) of s. 31 were differently expressed than those for the originating jurisdiction. The 
Matrimonial and Family Proceedings Act 1984 had amended the provisions of the 1973 Act so that in 
the originating jurisdiction the court had to give first consideration to the welfare of any minor child of 
the family and the new s. 25A enacted the objective of the clean break. The amendments made by the 
1984 Act preserved the first two of the three distinctions of the variation jurisdiction, but a new 
subs. (7) of s. 31 now required the court on a variation (i) to give first consideration to the welfare of 
any minor child, and (ii) to consider a termination of periodical payments. Although subs. (5) retained 
the embargo against ordering a lump sum payment on a variation, a broad construction of the new 
subs. (7) enabled the court to provide for a clean break by providing the wife with sufficient capital to 
enable her to adjust, without undue hardship, to the termination of her right to periodical payments. In 
this case the court could accept the husband’s proposal in principle as it accorded with public policy, 
commonsense, and fairness. First consideration must be given to the welfare of the child still under 18, 
but this would be achieved by a capital settlement since financial matters were the sole remaining 
source of dispute between her parents. But the capital provision the husband proposed was 
inadequate. He should be given the option of paying an appropriate sum. Therefore, having regard to 
all the circumstances, including payments made for the wife by a “boyfriend”, the order would be 
varied by increasing the payments to the wife to £70,000 a year and the payments to the youngest child 
to £10,000 a year; the husband being given liberty to apply within three months for an order directing 
that if he pay £400,000 to the wife within 28 days her periodical payments should terminate three 
months after payment of that sum. 


S. v. S. (Termination of Periodical Payments) Fam. Div. 561 


Maintenance order — enforcement of arrears under magistrates’ court order and divorce 
court order — simultaneous application for variation of amount — remission of arrears 
— availability of appeal by notice of motion or by case stated. 


Appeal — magistrates’ court decision on enforcement of maintenance order — magistrates’ 
failure to remit arrears — availability of appeal by notice of motion. 


A magistrates’ court dealt simultaneously with arrears proceedings brought on behalf of an ex-wife 
under a maintenance order made in a magistrates’ court, arrears proceedings under a divorce court 
maintenance order registered in a magistrates’ court and an application by the ex-husband for 
variation of the amount. The third application was granted and the order was reduced, but not as far as 
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the payer wished. Some of the arrears under one order were remitted, but the payer was instructed to 
pay the remaining arrears. 

He sought to appeal on all matters: against the amount of the remaining order and against the 
magistrates’ failure to remit all arrears under both orders. He sought to bring those appeals to the High 
Court by notice of motion. 


Held: (i) The amount payable under the remaining order should, on the merits, have been reduced 
to a nominal amount; 

(ii) (Booth J., dissenting). The question of remission of arrears was to be regarded as more 
intimately associated with the proceedings to enforce arrears than with the application to vary the 
amount, and although remission may be considered in variation proceedings it does not thereby 
become part of the variation proceedings. Thus, it is not subject to the type of appeal appropriate to 
variation proceedings and the only available appeal in relation to remission is that which applies to 
enforcement of arrears, by way of case stated ( Mills v. Mills (1982) Fam. Law 174 FD). The court had 
no jurisdiction to entertain an appeal concerning remission where the appeal was brought by notice of 
motion (Fletcher v. Fletcher (1985) 149 J.P. 506 FD followed: Allen v. Allen[{1985] 1 All E.R. 93 FD 
not followed). 


Per Booth, J., dissenting: Remission of arrears falls properly within the ambit of variation 
proceedings and is therefore within the matters which could be considered on appeal by notice of 
motion, so Allen v. Allen should be fol!owed. 

Appeal in regard to the amount of the order allowed. Appeals in respect of arrears not entertained 
because of lack of jurisdiction. 


Appeals: by notice of motion to the High Court from decisions of a magistrates’ court as to the 
amount of a maintenance order and as to the remission of arrears under maintenance orders. 


Berry v. Berry Fam. Div. 217 


Maintenance order — remission of arrears — order made on mother’s application and 
payable to child — arrears accruing by father who recouped himself for payment he 
made to a third party for a debt owed by the mother — justices’ discretion to remit those 
arrears. 


The father was subject to an order made on the mother’s application that he should make periodic 
payments for maintenance of two children of the family and he deducted sums from his payments to 
reimburse himself for money he had paid to a third party in respect of a debt owed by the mother. On 
proceedings to enforce payment of the arrears of maintenance so accrued the justices remitted those 
arrears. The mother appealed. 


Held: The maintenance payments were payable to the children and the money was their money, so it 
was an improper use of the justices’ discretion to remit the arrears to satisfy payment of the mother’s 
debt. The magistrates’ court order remitting the arrears was set aside. 


Appeal: by case stated from the decision of a magistrates’ court to remit arrears under a maintenance 
order. 


Parry v. Meugens Fam. Div. 152 
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Maintenance order — variation by county court to include a terminal date for periodical 
payments — order based on payer’s prospects five years ahead — hardship to payee — 
s. 31 of the Matrimonial Act 1973 as amended by s. 6 of the Matrimonial and Family 
Proceedings Act 1984. 


Onan application for the variation of a maintenance order, the Judge, under the powers introduced 
by the Matrimonial and Family Proceedings Act 1984, took account of the desirability of introducing 
“clean break” principles into the acrimonious relationship between the parties and the payer’s likely 
financial position five years ahead, but did not consider whether the payee could adjust without undue 
hardship. The order was varied in such a way that the duty to pay would terminate when the payer, 
then aged 60, ceased to be inemployment or reached the age of 65, whichever was the earlier. The payee 
appealed. 


Held: it was too early to reach such a conclusion. The situation should be allowed to develop, and 
the development should be monitored. The termination clause should not have been included. Appeal 
allowed. 


Appeal to the Court of Appeal against the order of a county court Judge varying a maintenance 
order. 


Morris v. Morris C.A. 7 


JUSTICES’ CLERKS 


Delay in laying information — whether justices’ clerk entitled to query reasons when 
statutory time limit not breached — nature of residual discretion. 


On September 30, 1985 an information was laid on behalf of the Department of Health and Social 
Security before the clerk to the Medway justices alleging that during October 1984 D had made a false 
representation to obtain benefit contrary to s. 146(3) of the Social Security Act 1973. Although the 
information was laid within the 12 months’ time limit prescribed by s. 147(3) of that Act, the justices’ 
clerk was concerned about the delay and having made several unsuccessful attempts to obtain from the 


Department an explanation for the delay, he refused to issue a summons. On application for judicial 
review: 


Held: |. While the issue of a summons by a justice or a justices’ clerk was a judicial act, it was 
preferable that the question of whether or not there had been an abuse of process in laying the 
information should be dealt with after the summons had been issued and in open court. However, 
justices and their clerks had a residual discretion to deal with the matter before the summons was 
issued. 

2. Merely because an information was laid in time did not mean that in no circumstances could a 
justices’ clerk inquire as to why there had been a delay. The explanation for the delay could be relevant 
to the exercise of his discretion. In the present case the justices’ clerk had not acted unlawfully or 
contrary to his duties in making the inquiries and the application would be refused. 


R. v. Clerk to the Medway Justices, ex parte D.H.S.S. Q.B.D. 401 
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Notes of evidence taken at summary trial — whether under duty to supply copy to 
defendant on appeal against conviction. 


Following the conviction of the applicant for contravening without reasonable excuse an order for 
the abatement of nuisance by noise, the clerk to the Highbury Corner magistrates’ court refused to 
supply to the applicant’s solicitor a copy of the notes of evidence taken at the hearing. It appears that 
the notes were requested in connexion with a positive appeal to the Crown Court against conviction. 

On application for judicial review the Divisional Court reviewed the apparent conflict between the 
decisions in R. v. Clerk to the Lancaster Justices, ex parte Hill(1984) 148 J.P. 65 and Hill v. Wilson 
(1985) 149 J.P. 252 in relation to the duty of a justices’ clerk to provide such notes on appeal against 
conviction to the Crown Court. 


Held: (dismissing the application): There was no rule at common law requiring a justices’ clerk to 
provide his notes to an appellant or his solicitor. So far as statute law was concerned the contrast 
between the provisions of r. 17 and r. 74 of the Magistrates’ Courts Rules 1981 made it clear that in 
relation to appeals against conviction there was no duty on the clerk to send his notes to the appeal 
court. There was, however, an anomaly in relation to appeals to the Crown Court in that a legally aided 
appellant was entitled to a copy of the clerk’s notes whereas a privately funded appellant was not, but it 
was not for the court to legislate to try to cure that anomaly. Nevertheless, it was desirable that there 
should be no difference of procedure between appeals by those who were legally aided and those who 
were not. 

Accordingly, although the court had no power to make an order, it was suggested that clerks to 
justices should view sympathetically requests by appellants’ solicitors for notes which the clerk may 
have taken at the original hearing. If no proper reason was given for the request the clerk was perfectly 
entitled to refuse and no doubt he would do so. 


Application: by Awald Hussein for judicial review by way of mandamus to direct the clerk to the 
Highbury Corner magistrates’ court to supply his solicitor with copy notes of evidence taken at the 
summary trial. 


R. v. Clerk to the Highbury Corner Magistrates’ Court, ex parte HusseinQ.B.D. 444 


Procedure — magistrates’ courts — domestic proceedings — application to vary periodical 
payments order — duty of clerk to take notes of evidence. 


Under an order made in divorce proceedings the husband was ordered to make periodical payments 
of £15 a week to each of two children of the family. The order was registered in a magistrates’ court. 
The husband applied to that court for the amount of that order to be reduced on the ground that his 
financial circumstances had changed. Ata hearing which lasted for four hours oral evidence was heard 
but no notes of the evidence were taken by the clerk. The husband's application was dismissed. 

The husband appealed. 


In their reasons the magistrates did not set out any findings of fact as to the means of the parties. 


Held: Although the magistrates went into the matter in considerable detail, there was a serious 
omission in that the clerk took no notes of the evidence. Neither party could deal with the appeal 
without a note of the oral evidence. Therefore the case would be sent back for a rehearing before a fresh 
bench of magistrates. 


Note: For cases stating the duty of the clerk to take notes of evidence, see for example, Cobb v. Cobb 
(1900) 64 J.P. 200; [1900] P. 145, Barker v. Barker (1905) 69 J.P.82 and 192; and Snow v. Snow[1972] 
Fam. 74 at p. 97A. Seealso R.S.C. Ord. 105 r. 11 and Ord. 90 rr. 9 and 29 for the duty to lodge copies of 
the clerk’s notes of the evidence when there is an appeal. 
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Appeal: from Cheshunt magistrates’ court. 

At the hearing of the husband’s application to reduce the amount of the periodical payments order, 
the magistrates also dealt with arrears under the order. Their decision on the issue of arrears was not 
challenged. On the issue as to variation, the magistrates’ reasons stated: 


“The following facts were found: 

(a) a consent order for maintenance of the two children was made at Edmonton county court on 
August 6, 1984; 

(5) the [husband] was then, and is currently employed by [a bank]; 

(c) the [husband] has remarried and his [second] wife is also employed by [the bank], although at 
the time of the hearing she was on maternity leave; her employment being available to her; 

(d) the [former wife] is employed as a theatre nurse; 

(e) the two children live with the [former wife]. 

Having regard to the welfare of the children and the means of the [husband].ané the [former 
wife], we came to the conclusion that the application for variation should be refused. 

Our reasons for this decision were as follows: 

The [husband] gave evidence of his financial position and supported this with documentary 
evidence. Whilst giving his evidence he demonstrated his skill in financial affairs. However, he 
failed to disclose that he and his [second] wife received payments under a profit sharing scheme 
operated by their employer. This was not revealed until he was cross-examined by the solicitor for 
the [former wife]. 

He included amongst his debts a Citibank Cash Plan Scheme which allows the use of a credit 
card, and although he claimed to be attempting to reduce his debts he appeared to be using his 
credit allowance to the full. 

Using s. 3 of the [Domestic Proceedings and Magistrates’ Courts Act 1978] as a guide, we 
considered point by point the needs of both the [husband] and the [former wife] and came to the 
conclusion that the order should not be varied. 

Having observed the attitude and demeanour of the parties we preferred the evidence of the 
[former wife] where any matter was in dispute. 

We were influenced by the [husband’s] lack of full disclosure and felt that he was using his 
financial expertise to create as large a debt as possible in order to force a variation.” 


Gray v. Gray Fam. Div. 587 


LICENSING 


Application for provisional grant of on-licence — condition of entry on payment of 
designated entrance fee — applicant charges admission of one halfpenny — objection to 


renewal of licence on the basis that liquor was not served in accordance with condition 
— Licensing Act 1964, ss. 4 and 6. 


The applicant bought a disused tin mine, and opened it to the public as a tourist attraction in 1974. It 
provided entertainment and recreation and also had a restaurant with a licence. It attracted 300,000 
visitors a year with an admission fee of £1.80. In 1983 he applied for a full on-licence for his restaurant 
and for a bar which was not restricted to users of the restaurant. The application was for a provisional 
grant only and it was opposed by the local Licensed Victuallers’ Association. The licence was granted 
with conditions, including one that provided that intoxicating liquor would only be sold or supplied to 
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persons “who were bona fide visitors at the complex having paid the designated entrance fee. . .”. The 
applicant accepted advice that the condition could be met by levying a fee of one halfpenny. The 
licence was declared final, and thereafter the police made numerous visits to the premises, but when the 
licence came up for renewal they did not object. The LVA did object on the basis that the liquor was 
not supplied in accordance with the terms of the licence. The justices refused to renew the licence. The 
applicant appealed to the Crown Court unsuccessfully, thence by means of an application for judicial 
review to the Divisional Court, which was refused and thence to the Court of Appeal. 


Held: The language of the condition was clear. The prospective visitor had to be charged a fee, and a 
halfpenny had been legal tender. It could form valuable consideration to forma contract. A halfpenny 
was designated as the appropriate fee, and alcohol was only sold to bona fide visitors who paid the fee. 
There was no evidence of abuse of the condition. The appeal would therefore be allowed. An order 
would be directed to Bodmin Crown Court for certiorari to quash the proceedings; an order for 
mandamus directed to that court to allow the appeal from the licensing justices, and to grant a renewal. 


Appeal: by the applicant, Peter George Young, from the refusal by the Divisional Court to grant an 
order for judicial review of proceedings in the Bodmin Crown Court. 


R. v. Bodmin Crown Court, ex parte Young C.A. 430 


Purchase of intoxicating liquor — adult buys intoxicating liquor in licensed premises at 
request of juveniles outside — hands it to them — whether juveniles are liable in law for 
buying or attempting to buy intoxicating liquor in licensed premises when an agent is 
used — Licensing Act 1964 s. 169(2). 


The two respondents, aged respectively 13 and 15, were outside an off-licence in Delamere Street, 
Winsford, Cheshire. They approached an adult passer-by with a request that intoxicating liquor be 
purchased by the adult for them. This was done whilst they waited outside. The passer-by then handed 
to the juveniles eight cans of lager which had been purchased. The respondents did not drink the lager 
on the spot, and there was no finding as to whether they drank it subsequently, or would have done. 
The respondents were prosecuted for an offence under s. 169(2) Licensing Act 1964 which alleged that. 
they being persons under 18 bought a quantity of eight cans of Kestrel lager on licensed premises. The 
justices dismissed the informations having rejected the appellant’s argument that the respondents were 
the real purchasers and had acted through the adult. The prosecutor appealed. 


Held; the relevant part of the subsection required three elements to be satisfied (i) the person must be 
under 18 (ii) he must buy or attempt to buy intoxicating liquor and (iii) he must do so on licensed 
premises. The place where the intoxicating liquor was sold was as vital an ingredient in the first half of 
the subsection as was the place of consumption in the second half of the subsection. The respondents 
could not be deemed to have been on the premises just because their agent who purchased the liquor on 
their behalf was on the premises. The appeal was accordingly dismissed. 


Appeal: by way of case stated by Robert Woby against the decision of Northwich Juvenile Const in 
dismissing informations against two juveniles. 


Woby v. A.J.B. and L.C.O. Q.B.D. 13 
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Renewal of licence in respect of club premises — club closed for repairs — personal 
attendance of licensee required at Brewster Sessions — no objection to renewal made 
either before or at the hearing — questioning by chairman — renewal refused — 
Licensing Act 1964 s. 7(2) and (3). 


The licensee of the Pembroke Club in the City of Liverpool applied to the licensing justices for 
renewal of the liquor licence at the Brewster Sessions held in February 1985. Early in the previous year 
the premises had been closed for repairs, and remained closed at the time of the application. The 
justices required the licensee to attend at the hearing for renewal but did not indicate the reason. No 
objection had been made prior to the sessions and there was no objection made then, although the 
chairman asked the licensee some questions. The licensee was then told that the licence was not being 
renewed. The owner and manageress of the club, Beatrice Margaret Fishgold, considered that the 
correct procedure for dealing with objections to renewal and laid down by s. 7 Licensing Act 1964 had 
not been followed by the justices and applied by way of judicial review for an order of certiorari to 
quash the decision, and for an order of mandamus directing the renewal application to be heard by a 
different bench. 


Held: the justices were in error in seeking to refuse renewal on a ground which had not been 
canvassed in open court, which had not been drawn to the attention of the applicant, and with which 
the applicant had therefore no opportunity of dealing. Aside from the requirements of the statute, as a 
matter of natural justice it was improper for a decision to be given ona basis which was never drawn to 
the attention of the applicant so that he was never apprised of it and never had an opportunity of 
meeting it. The orders sought by Mrs. Fishgold would therefore be granted. 


Appeal: by application for judicial review by Beatrice Margaret Fishgold for an order of certiorari 
and mandamus against the Liverpool City licensing justices in refusing to grant renewal of a liquor 
licence on application by Robert Armstrong-Smith. 


R. v. Liverpool City Licensing Justices, ex parte Fishgold Q.B.D. 296 


LOCAL LAND CHARGES 


Mens rea — whether deemed knowledge of closing order by virtue of registration as a local 
land charge constitutes sufficient knowledge to support conviction for permitting use of 
premises in contravention of closing order — Law of Property Act 1925, s. 198; Housing 
Act 1957, s. 27; and Local Land Charges Act 1975, sch. 1. 


Aclosing order was served in respect of a certain flat in 1977 and was duly registered as a local land 
charge. The respondent became the owner of the flat in 1979. He permitted the flat to be used in 
contravention of the closing order. The appellant local authority, alleging that the respondent knew of 
the closing order, prosecuted him for permitting the breach of the order contrary to s. 27 of the 
Housing Act 1957. The justices did not consider that the prosecution had proved beyond reasonable 
doubt that the respondent actually knew of the closing order. Although the matter was not referred to 
them, the justices were aware of s. 198 of the Law of Property Act 1925 as substantially preserved by 
sch. | of the Local Land Charges Act 1975, which provides that registration of a matter is deemed to 
constiture actual notice of the matter for all purposes connected with the land affected. The justices 
decided that this provision was inapplicable to the present facts and therefore the information was 
dismissed. On appeal by the local authority to the Divisional Court. 
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Held (dismissing the appeal): where knowledge is an essential ingredient of an offence, actual 
knowledge must be proved beyond reasonable doubt and the deemed notice provisions of the system 
of registration of land charges are not sufficient for this purpose. 


Appeal: by way of case stated by the Wrekin District Council against the dismissal of an information 
by the justices for the County of Shropshire, sitting at Wellington. 


Wrekin District Council v. Shah Q.B.D. 22 


MAGISTRATES 


Appeal against conviction following plea of guilty — allegation that plea equivocal — 
power of Crown Court to remit case to justices for re-hearing. 


At Plymouth magistrates’ court on May 21, 1984, defendant Paul Denis Webster, having pleaded 
guilty to being in charge of a motor vehicle with a blood alcohol concentration above the prescribed 
limit, was fined £100 and his licence endorsed with 10 penalty points. An application made by him on 
September 12, 1984, for leave to appeal out of time against conviction was refused but a similar 
application by him in respect of sentence was allowed. At the hearing of that appeal by Plymouth 
Crown Court on November 2, 1984, the defendant’s counsel made a fresh application for leave to 
appeal against conviction on the ground that the plea in the magistrates’ court was equivocal in that a 
letter which had been sent to the magistrates dated May 21, by the defendant’s solicitors raised a 
defence under s. 6(2) of the Road Traffic Act 1972. 

The Crown Court decided that a prima facie case of equivocal plea had been made out and 
adjourned the hearing and by letter asked the justices’ clerk for affidavit evidence from the chairman of 
the bench and the court clerk as to the circumstances of the defendant's conviction and sentence with 
particular reference to the letter of May 21. The justices’ clerk replied that the justices were satisfied the 
plea of guilty was unequivocal and, relying on R. v. Plymouth Justices, ex parte Whitton (1980) 71 Cr. 
App. R. 322 in preference to R. v. Rochdale Justices, ex parte Allwork[1981]3 All E.R. 434, refused to 
supply the affidavits. 

At the adjourned appeal hearing on January 14, 1985, the Crown Court was satisfied on the evidence 
available to it that the defendant’s plea was equivocal and ordered that the case be sent back to the 
magistrates’ court for re-hearing. The justices replied that they were functus officio and refused to 
re-hear the case. On application for judicial review: 


Held: 1. The justices were wrongly advised into not providing the affidavits sought by the Crown 
Court in the light of the dicta of the Lord Chief Justice in R. v. Rochdale Justices, ex parte Allwork 
(supra). The obiter dicta of Donaldson, L.J. in R. v. Plymouth Justices, ex parte Whitton (supra) upon 
which the justices relied, that where justices were fully satisfied that the plea of guilty was unequivocal 
the Crown Court must leave the defendant to seek a remedy in the Divisional Court, was not intended 
to bea considered view of the statute and case law as to the powers of the Crown Court in an equivocal 
plea situation, and should not have been followed. 

2. On the authority of cases decided as far back as R. v. Durham Quarter Sessions, ex parte Virgo 
[1952]2Q.B. 1 there was no room for doubt that, subject to a proper inquiry having been conducted in 
the Crown Court into the circumstances of the acceptance by justices of a plea of guilty, that Court 
upon finding that plea equivocal had the right to direct a re-hearing of the case by justices and the 
justices thereupon had a duty to re-hear it. In the present case the decision of the Crown Court was 
properly reached despite the absence of affidavits from the magistrates’ court and mandamus would be 
issued for a re-hearing. 


Application: for judicial review of a decision of Plymouth Justices refusing to re-hear an 
information against Paul Dennis Webster or, alternatively, of an order of Plymouth Crown Court 
remitting that case to the justices for re-hearing on the basis of a not guilty plea. : 


R. v. Plymouth Justices and Plymouth Crown Court, ex parte Hart Q.B.D. 225 











708 INDEX 


Committal proceedings — prosecution offer no evidence — whether justices bound to 
discherge defendant notwithstanding submission of his admissions under s. 10 of the 
Criminal Justice Act 1967 — Magistrates’ Courts Act 1980, s. 6(1). 


On March 27, 1985, the applicant elected for trial by jury on a charge of assault occasioning actual 
bodily harm on a police officer and was remanded for committal proceedings. Thereafter the 
prosecution solicitor notified the applicant’s solicitor that she proposed not to proceed with that 
charge, but to substitute a charge of assaulting a police officer under s. 51(1) of the Police Act 1964 
which is triable only summarily. The case was further adjourned and during the adjournment the 
applicant’s solicitor sent to the magistrates’ court three admissions under s. 10 of the Criminal Justice 
Act 1967. At the committal proceedings on June 12, 1985, the prosecution offered no evidence on the 
original charge and the stipendiary magistrate discharged the applicant under s. 6(1) of the 
Magistrates’ Courts Act 1980 and declined to look at the admissions lodged at the court. 

On application for judicial review, questioning the refusal of the magistrate to commit the applicant 
for trial on the basis of the admissions: 


Held: Once the prosecution declined to tender evidence in committal proceedings, the justices had 
no option under the mandatory terms of s. 6(1) of the Magistrates’ Courts Act 1980 but to discharge 
the defendant. The admissions made by the applicant were irrelevant in the absence of prosecution 
evidence and the magistrate’s decision was correct. 


Application: for judicial review of a decision of the Horseferry Road stipendiary magistrate 
discharging the applicant, Eugene Thomas O’Regan, in committal proceedings upon the prosecution 
offering no evidence. 


R. v. Horseferry Road Magistrates’ Court, 
ex parte O’Regan Q.B.D. 535 


Consent to summary trial and plea of guilty — whether justices may then commit for trial 
— Magistrates’ Courts Act 1980, s. 25(2). 


The defendant and his co-accused were charged with assault occasioning actual bodily harm. The 
prosecution argued for trial on indictment but the justices decided to accept jurisdiction, whereupon 
the defendant consented to be tried summarily and pleaded guilty, but his co-accused elected to be 
tried at the Crown Court. Both men were remanded in custody and at an adjourned hearing the 
prosecution invited the justices under s. 25(2) of the Magistrates’ Courts Act 1980 to discontinue the 
summary proceedings and commit both men for trial, a procedure which, despite objections from the 
defendant's solicitor, the justices agreed to follow. 

On application for judicial review the Divisional Court held that it was bound by a decision of the 
Court of Appeal in R. v. Grant (1936) 100 J.P. 324; [1936] 2 All E.R. 1156, and granted orders of 
prohibition and mandamus, certifying the following point of general public importance: 


“In the case of an offence triable summarily or on indictment, where a magistrates’ court has 
allowed an accused to elect summary trial and he has pleaded guilty and his plea has been accepted, 
can the court thereafter commit the case for trial on indictment?” 


On leave to appeal being granted by the House of Lords: 


Held: dismissing the appeal: On a proper construction of s. 25(2) of the Magistrates’ Courts Act 1980 
the power of a magistrates’ court to discontinue the summary trial of an offence triable either way and 
proceed to inquire into the information as examining justices “at any time before the conclusion of the 
evidence for the prosecution” was not available after a plea of guilty had been entered and accepted at 
the summary trial. 

Accordingly the certified question would be answered in the negative. 
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Per Lord Bridge of Harwich: \na case like the present where, of two accused jointly charged, one is 
content to accept summary trial and plead guilty and the other exercises his right to be tried by jury, the 
fact that, if the second is in the event convicted, they will be sentenced by different courts is not 
necessarily inimical to justice. To put the matter in another way, in a relatively trivial case where 
justices are told in advance that one of two co-accused intends, if given the opportunity, to accept 
summary trial and plead guilty but that the other would in any event elect to be tried on indictment, the 
latter circumstance cannot, by itself, amounting to an overriding reason for committing both for trial. 


Appeal: frora a decision of the Queen’s Bench Divisional Court (reported sub nom. R. v. Dudley 
Justices, ex parte Gillard (1984) 148 J.P. 557; [1984] 1 W.L.R. 1318) granting judicial review of a 
decision of the Dudley justices to discontinue the summary hearing of an indictable offence to which 
the defendant, David Horace Gillard, had pleaded guilty and to proceed with the case as examining 
justices. 


In Re Gillard H.L. 45 


Enforcement of fines — duty of magistrates’ court to give prisoner opportunity to make 
representations before issuing warrant of commitment — Magistrates’ Courts Act 1980, 
s. 82(5). 


The applicant, who was serving a term of imprisonment, was given notice that on May 2, 1985, the 
Steyning justices proposed to consider the issue of a warrant of commitment against him in respect of 
outstanding fines and costs. As he was in custody he elected not to appear at the hearing but, at his 
request, his solicitors made written representations to the court on his behalf, pointing out that the 
applicant had a job to go to “on his release from custody in August” and requesting that if 
imprisonment was imposed it should be concurrent to his present sentence. On May 2 the justices 
adjourned the hearing for four weeks to enable inquiries to be made regarding the earliest date of the 
applicant’s release, but no notice of the adjourned hearing was sent to him or his solicitors. At the 
adjourned hearing on May 30 the justices were told that the earliest release date was July 10, 1986, but 
nothing was said about a possible earlier release on parole, and they imposed a total of 58 days’ 
imprisonment in respect of the outstanding amounts consecutive to the existing sentence. On 
application for judicial review: 


Held: A magistrates’ court should not issue a warrant of commitment for default in payment of a 
fine against a defendant already serving a term of imprisonment without notifying him of an adjourned 
hearing date where there was new information before the court upon which he might wish to make 
representations. Accordingly, applying the principles enunciated in Re Forrest [1981] A.C. 1038 and 
R. v. Stoke on Trent Justices, ex parte Wood (September 26, 1985, unreported) the order of the justices 
would be quashed. 


Application: for judicial review of a decision of the Steyning justices committing the applicant Gino 
Albert Hunter to prison in default of payment of fines and costs without giving him an opportunity to 
make representations at the adjourned hearing. 


R. v. Steyning Magistrates’ Court, ex parte Hunter Q.B.D. 129 
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Failure to surrender to bail at magistrates’ court — nature of offence under s. 6(1) of the 
Bail Act 1976 — procedure for trial to be initiated by court’s own motion and not by 
formal charge and information. 


The appellant who had been bailed to appear before the Salford magistrates’ court on June 9, 1983 
on a charge of obtaining property by deception, failed to surrender to custody having absconded to 
Spain and a warrant for his arrest was issued under s. 7(1) of the Bail Act 1976. He was arrested on his 
return and on July 3, 1985, pleaded guilty to the offence of failing to surrender to custody under s. 6(1) 
of that Act and was committed for sentence to the Crown Court under s. 6(6). At the Crown Court he 
applied to change his plea to not guilty on the ground that the magistrates’ court had no jurisdiction to 
try the offence on July 3, 1985, as the offence was a summary one and an information had not been laid 
within six months from June 9, 1983, when it was committed, as required by s. 127 of the Magistrates’ 
Courts Act 1980. The Judge allowed the change of plea and remitted the case to the magistrates’ court 
to determine the issue of jurisdiction. At the rehearing the stipendiary magistrate concluded that the 
offence under s. 6 was an indictable offence so that s. 127 of the 1980 Act did not apply, but if he was 
wrong about that and s. 127 did apply, then, in effect, an information had been laid on June 9, 1983, 
when the warrant of arrest was granted. Accordingly he convicted the appellant and committed him 
again to the Crown Court for sentence. On appeal by case stated: 


Held: On a proper construction on s. 6 of the Bail Act 1976, Parliament intended the following 
effects other than those arising from the text of the section: 

1. The magistrates’ court and the Crown Court each required separately a power to punish for the 
offence of absconding. 

2. The offence was not subject to the general rule that trial be commenced by an information. 

3. The only proper way to proceed was by the initiation of the simple procedure for trial by the 
court’s own motion and not by formal charge. 

4. The offence was not triable on indictment or either way. 

5. The offence was only triable in the court at which proceedings were to be heard in respect of 
which bail had been granted. 

6. The Bail Act offence should be tried immediately following the disposal of a substantive offence 
in respect of which bail had been granted. 

In the present case although the wrong procedure was adopted the stipendiary magistrate had 
reached the right conclusion regarding conviction and punishment and the appeal would be dismissed. 


Appeal: by way of case stated by the Salford stipendiary magistrate in respect of the conviction of 
Vincent Anthony Schiavo for an offence under s. 6(1) of the Bail Act 1976. 


Schiavo v. Anderton Q.B.D. 264 


Illegitimate child in care of local authority — putative father seeking access — not entitled 
to apply under Child Care Act 1980 — whether court had jurisdiction to entertain 
application under Guardianship of Minors Act 1971. 

Magistrates’ court — jurisdiction — application by father of illegitimate child for access to 
child in care of local authority — whether court had jurisdiction to entertain application 
under Guardianship of Minors Act 1971. 


The father and mother, who were not married, lived together for a number of vears. They had a 
child, a girl, who was born in 1977. In 198! a magistrates’ court committed the child to the care of a 
local authority under s. 1 of the Children and Young Persons Act 1969. She was placed with foster 
parents. Thereafter the mother ceased to show any interest in the child. The father visited the child 
until 1982 when access was terminated by the local authority, though the father was permitted to 
maintain contact with the child by sending letters and cards. In 1984 the local authority applied to the 
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magistrates’ court under s. 14 of the Children Act 1975 for an order declaring the child free for 
adoption. The father wished to oppose that application. He also wished to have access to the child. He 
therefore applied to the High Court to exercise its wardship jurisdiction and to order that the child 
remain in care pending rehabilitation with the father and to order that he be granted access to the child. 
In March 1985 the local authority successfully applied to have the wardship discharged: see Re TD(A 
Minor) (Wardship: Jurisdiction)[1985] F.L.R. 1150. The final order in the wardship proceedings was 
made on May 6, 1985. In July 1985 the father applied for a summons under s. 9 of the Guardianship of 
Minors Act 1971. He sought custody as against the mother and access as against the mother and the 
local authority. The application was heard by the justices’ clerk who issued a summons applying for 
custody but refused to issue a summons applying for access on the ground that the magistrates’ court 
had no jurisdiction to entertain it. 
The father applied for judicial review. 


Held: The justices’ clerk had erred in holding that the magistrates’ court did not have jurisdiction to 
entertain an application and make an order for access under the Guardianship of Minors Act 1971 in 
favour of the father of an illegitimate child who was in the care of a local authority. The clerk’s refusal 
to issue a summons could not be defended as a valid exercise of his discretion. A summons should be 
issued and the court should hear and determine the father’s application on the merits. 

R. v. Oxford City Justices, ex parte H(1974) 138 J.P. 552 followed. Re K (An Infant)(1972) 136 J.P. 
838 explained. 


Note: For other cases relating to the jurisdiction of courts in matrimonial and domestic proceedings 
to make orders as to custody and access of children in the care of a local authority, see E. v. E. and 
Cheshire County Council (No. 1) and (No. 2)(1980) | F.L.R. 42 and 73 and M. v. Humberside County 
Council (1979) 143 J.P. 738; (1980) 1 F.L.R. 91. 


R. v. Oxford Justices, ex parte D. Q.B.D. 519 


Legal aid — review by legal aid committee of refusal to grant — whether date of defendant’s 
first appearance in court is “date fixed for trial” within reg. 6E(2)(c) of Legal Aid etc. 
Regulations 1968. 


On May 6, 1986, the applicant was arrested and charged with obtaining property by deception and 
released on bail to appear before the Bury magistrates’ court on June 3. On May 14 his application for 
legal aid was refused by a justice on the ground that it did not appear desirable to make an order in the 
interests of justice. 

Taking the view that June 3 (the date of the applicant’s first appearance before the court) was the 
“date fixed for the trial” within reg. 6E(2)(c) of the Legal Aid in Criminal Proceedings (General) 
Regulations 1968 as no contrary indication had been given to the court by or on behalf of the 
prosecution or defence, the justice informed the applicant that he was not entitled to have the refusal of 
legal aid reviewed by the legal aid committee under reg. 6E. 


Held: The date of the applicant’s first appearance before the court was not “the date fixed for the 
trial” within reg. 6E(2)(c). Only the court had power to fix the date for the trial or the committal 
proceedings under that regulation and that could not be done before the first court appearance. 

Orders of certiorari and mandamus would be granted for the application for legal aid to be 
reconsidered. 


Application: for judicial review of a decision by a justice that the applicant was not entitled to have 
his refusal of legal aid reviewed by the legal aid committee. 


R. v. Bury Justices, ex parte N (A Minor) Q.B.D. 575 
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Liability for damages — act done in execution of his office — imprisonment ordered 


without jurisdiction — limitation of amount of damages under s. 52 of the Justices of the 
Peace Act 1979. 


In divorce proceedings in the High Court in 1974 the husband was ordered to make periodical 
payments in respect of the children of the family. An application was made to and granted by the High 
Court for the order to be registered in a magistrates’ court. The order was remitted to the Waltham 
Forest magistrates’ court. The husband failed to pay the order. Enforcement proceedings were taken in 
1977. The magistrates found that the husband owed arrears of £1,941 and, having found that his failure 
to pay was due to his wilful refusal or culpable neglect, committed him to prison for 42 days in respect 
of the default. After he had served his term of imprisonment, the husband discovered that the High 
Court order had never been registered in the magistrates’ court. He applied to the High Court for 
damages. It was conceded by the magistrates that they had acted without jurisdiction but they 
submitted that their liability in damages was limited by s. 52 of the Justices of the Peace Act 1979 to one 
penny. Woolf, J., upheld the submission of the magistrates and awarded damages of one penny to the 
husband. 

The husband appealed. 


Held: Dismissing the appeal — the provisions of s. 52 of the Justices of the Peace Act 1979 had to be 
read in the context of other provisions of the Act. Section 44 referred to an act done by a justice of the 
peace “in the execution of his duty as such a justice, with respect to any matter within his jurisdiction”. 
Section 52, however, referred only to the justice acting “in the execution of his office as such a justice”; 
it did not refer to an act done within the justice’s jurisdiction. Anything done “in the execution of his 
office” would include an act done without jurisdiction or in excess of jurisdiction. Therefore the 
section applied provided the terms of subs. (1)(a) and (5) were met. Those provisions provided that the 
protection of the section applied if the plaintiff (a) was liable in law to pay the sum he was ordered to 
pay, and (b) had undergone no greater punishment than that assigned by law for non-payment of that 
sum. In this case the husband was liable to pay the arrears found due and the imprisonment for 42 days 
was the maximum term of imprisonment prescribed. It followed that s. 52 of the 1979 Act applied to 
the facts of this case. 

Decision of Woolf, J., (1984) 149 J.P. 350 upheld. 


R. v. Waltham Forest Justices, ex parte Solanke C.A. 412 


Magistrate becoming aware of defendant’s previous record during summary trial — duty to 
disclose — effect of non-disclosure on majority decision to convict. 


The applicant pleaded not guilty to two offences under the Road Traffic Act 1972 before a bench 
of three magistrates. During the hearing, one of the magistrates, having already taken the view that the 
case should be dismissed, saw a police officer looking through a file of papers among which was a 
record of the applicant’s previous convictions. The magistrate did not mention to anyone what he had 
seen until, following a retirement, the court had announced its decision to convict and adjourn the case 
for sentence. At that point the magistrate stated that the conviction had been by a majority and he 
reprimanded the police officer, saying that he had seen him reading a list of previous convictions 
during the hearing and that he thought that that was unfair. 

On application for judicial review: 


Held: |. If a magistrate in the course of hearing evidence upon a plea of not guilty becomes aware 
that the defendant had previous convictions, he should at once inform the clerk of the court in order 
that the defendant can decide whether to seek a retrial or to continue the case before the same bench. 

2. The overriding principle was that justice should not only be done but that it also must manifestly 
appear to have been done. On the facts of the present case no actual injustice had occurred but there 
was undoubtedly an irregularity. The Court accepted that in announcing the split decision the 
magistrate concerned did not state that he was in a minority, nor was it made clear that the other two 
magistrates had no knowledge of the applicant’s record before they reached their decision to convict. 
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In those circumstances a bystander in court might have left wondering what effect the previous 
convictions had on the decision of the majority to convict. Accordingly the conviction would be 
quashed on the ground that justice did not appear manifestly to have been done. 


Application: for judicial review of a decision of the Birmingham justices whereby they convicted the 
applicant Steven Robinson of two offences in circumstances where one of the adjudicating magistrates 
was aware of his previous convictions. 


R. v. Birmingham Magistrates’ Court, ex parte Robinson Q.B.D. 1 


Maintenance order — agreement to variation — letter written by defendant’s solicitor — 
effect as agreement between parties — whether just to give effect to that agreement — 
s. 20(11) Domestic Proceedings and Magistrates’ Courts Act 1978. 


A husband applied to a magistrates’ court for reduction of the amount payable under a periodical 
payments order and asked for arrears to be remitted. The wife’s solicitor wrote that she was not 
opposing the application and consented to a reduction. She did not attend the hearing. The husband 
appealed by case stated against the magistrates’ decision. 


Held: The letter amounted to the wife’s agreement to the reduction to a nominal amount and, by 
implication, to the remission of arrears. The court’s duty under s. 20(11) of the Domestic Proceedings 
and Magistrates’ Courts Act 1978 was to consider whether it would be just for the court to give effect to 
that agreement. The question of injustice was to be decided as between the parties, and the interests of 
others, for instance the Department of Health and Social Security, did not arise. If on that basis it was 
considered just, the court could take no course other than reduce the order to a nominal amount and 
remit all arrears. 


Appeal: by case stated against magistrates’ court decision in proceedings for variation of a 
maintenance order. 


Whitton v. Devizes Magistrates’ Court Q.B.D. 330 


Maintenance order — enforcement of arrears under magistrates’ court order and divorce 
court order — simultaneous application for variation of amount — remission of arrears 
— availability of appeal by notice of motion or by case stated. 


Appeal — magistrates’ court decision on enforcement of maintenance order — magistrates’ 
failure to remit arrears — availability of appeal by notice of motion. 


A magistrates’ court dealt simultaneously with arrears proceedings brought on behalf of an ex-wife 
under a maintenance order made in a magistrates’ court, arrears proceedings under a divorce court 
maintenance order registered in a magistrates’ court and an application by the ex-husband for 
variation of the amount. The third application was granted and the order was reduced, but not as far as 
the payer wished. Some of the arrears under one order were remitted, but the payer was instructed to 
pay the remaining arrears. 

He sought to appeal on all matters: against the amount of the remaining order and against the 
magistrates’ failure to remit all arrears under both orders. He sought to bring those appeals to the High 
Court by notice of motion. 
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Held: (i) The amount payable under the remaining order should, on the merits, have been reduced 
to a nominal amount; 

(ii) (Booth J., dissenting). The question of remission of arrears was to be regarded as more 
intimately associated with the proceedings to enforce arrears than with the application to vary the 
amount, and although remission may be considered in variation proceedings it does not thereby 
become part of the variation proceedings. Thus, it is not subject to the type of appeal appropriate to 
variation proceedings and the only available appeal in relation to remission is that which applies to 
enforcement of arrears, by way of case stated ( Mills v. Mills (1982) Fam. Law 174 FD). The court had 
no jurisdiction to entertain an appeal concerning remission where the appeal was brought by notice of 


motion (Fletcher v. Fletcher (1985) 149 J.P. 506 FD followed: Allen v. Allen[1985]1 All E.R. 93 FD 
not followed). 


Per Booth, J., dissenting: Remission of arrears falls properly within the ambit of variation 
proceedings and is therefore within the matters which could be considered on appeal by notice of 
motion, so Allen v. Allen should be followed. 


Appeal in regard to the amount of the order allowed. Appeals in respect of arrears not entertained 
because of lack of jurisdiction. 


Appeals: by notice of motion to the High Court from decisions of a magistrates’ court as to the 
amount of a maintenance order and as to the remission of arrears under maintenance orders. 


Berry v. Berry Fam. Div. 217 


Maintenance order — remission of arrears — method of appeal from magistrates’ decision. 


Upon applications for the enforcement of arrears under maintenance orders and a simultaneous 
application for the variation of the amount payable under one order, the magistrates varied that order 
and remitted some of the arrears but not to the extent that the defaulter wished. He appealed to the 
High Court by notice of motion in respect of the variation of the order and sought to appeal by the 
same method against the refusal to remit the arrears. The High Court held that it had no jurisdiction to 
hear the latter appeal. The defaulter appealed to the Court of Appeal. 


Held: (1) There is no statutory provision enabling a complaint to be made applying simply for the 
remission of arrears. The power to remit arises only in the circumstances defined by s. 95 of the 
Magistrates’ Courts Act 1980, and the exercise of that power is subject to the right of appeal applicable 
to that section, namely under s. 111 by way of case stated. 

(2) The fact that arrears may be remitted upon the hearing of a complaint for a variation of amount 
does not make the decision in relation to remission a part of the decision as to variation, hence it is not 


subject to appeal by the notice of motion method which is available in relation to variation 
proceedings. 


Per Sir David Cairns: Where there are simultaneous proceedings for variation and for enforcement 
of arrears, the application for remission need not be linked with one rather than with the other, and it 
does not affect the method of appeal available. 


Appeal dismissed. Allen v. Allen ({1985] 1 All E.R. 93 F.D.) was wrongly decided. 


Appeal: to Court of Appeal against decision of the High Court that it had no jurisdiction to 


entertain an appeal by notice of motion from the refusal by a magistrates’ court to remit arrears under 
a maintenance order. 


Berry v. Berry C.A. 319 
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Maintenance order — proceedings for variation of — hearings by adjournment before 
differently constituted benches — magistrates’ decision based on point not put to 
applicant in giving evidence. 


Proceedings in a magistrates’ court for the variation of amount of a maintenance order took place, 
and evidence was given, before a series of differently constituted benches. None of the magistrates who 
made the ultimate decision had heard all the evidence. 


The reasons for the magistrates’ decision included a point which had not been put to him in giving 
evidence. 


Held: The decision was unsatisfactory on both points. 
Appeal: against magistrates’ court decision in proceedings for variation of a maintenance order. 


Duncan v. Duncan Fam. Div. 341 


Plea of guilty in writing — remedy for procedural defect — declaration of nullity not a bar 
to further proceedings — Magistrates’ Courts Act 1980, s. 12. 


The applicant C. Shippam Ltd. and an employee of the company were charged with offences of 
using overloaded goods vehicles and under s. 12 of the Magistrates’ Courts Act 1980 they gave notice in 
writing that they-desired to plead guilty without appearing before the magistrates’ court. At the 
hearing the prosecutor read out the statement of facts in each case but the statements in mitigation 
submitted on behalf of the applicants were not read out before the court. The justices convicted both 
applicants and imposed fines. When later complaint was made about the procedure adopted, the clerk 
to the justices wrote to the defence solicitor suggesting that the matter could be reheard by a different 
bench under s. 142 of the 1980 Act. On application for judicial review: 


Held: 1. It would not have been possible for the justices to rehear the cases under s. 142 of the 1980 
Act as subs. (2) (the relevant sub-section) did not apply to proceedings under s. 12 of the Act. 

2. The convictions of the applicants were defective and could properly be regarded as nullities so that 
it was open for the court, if so desired, to rehear the cases. Although it might be desirable where such a 
mistake occurred that there should be an application for judicial review, the court hoped that any 
future application could be dealt with under the consent procedure ( Practice Direction (Crown Office 
List: Criminal Proceedings) [1983] W.L.R. 925) tc avoid the necessity of counsel appearing before the 
court. In the present case the court would grant a declaration that the proceedings before the 
magistrates’ court were a nullity but that would not prevent a further hearing taking place if so 
required. 


Application: for judicial review of decisions of the Epping and Ongar justices whereby they 
convicted C. Shippam Ltd. and Brian George Breach of road traffic offences under the procedure set 
out in s. 12 of the Magistrates’ Courts Act 1980. 5 


R. v. Epping and Ongar Justices, ex parte C. Shippam Ltd. and Another Q.B.D. 425 








716 INDEX 


Procedure — magistrates’ courts — domestic proceedings — application to vary periodical 
payments order — duty of clerk to take notes of evidence. 


Under an order made in divorce proceedings the husband was ordered to make periodical payments 
of £15 a week to each of two children of the family. The order was registered in a magistrates’ court. 
The husband applied to that court for the amount of that order to be reduced on the ground that his 
financial circumstances had changed. At a hearing which lasted for four hours oral evidence was heard 
but no notes of the evidence were.taken by the clerk. The husband’s application was dismissed. 

The husband appealed. 

In their reasons the magistrates did not set out any findings of fact as to the means of the parties. 


Held: Although the magistrates went into the matter in considerable detail, there was a serious 
omission in that the clerk took no notes of the evidence. Neither party could deal with the appeal 
without a note of the oral evidence. Therefore the case would be sent back fora rehearing before a fresh 
bench of magistrates. 


Note: For cases stating the duty of the clerk to take notes of evidence, see for example, Cobb v. Cobb 
(1900) 64 J.P. 200; [1900] P. 145, Barker v. Barker (1905) 69 J.P. 82 and 192; and Snow v. Snow[1972] 
Fam. 74 at p. 97A. Seealso R.S.C. Ord. 105 r. 11 and Ord. 90 rr. 9 and 29 for the duty to lodge copies of 
the clerk’s notes of the evidence when there is an appeal. 


Appeal: from Cheshunt magistrates’ court. 

At the hearing of the husband’s application to reduce the amount of the periodical payments order, 
the magistrates also dealt with arrears under the order. Their decision on the issue of arrears was not 
challenged. On the issue as to variation, the magistrates’ reasons stated: 


“The following facts were found: 

(a) a consent order for maintenance of the two children was made at Edmonton county court on 
August 6, 1984; 

(b) the [husband] was then, and is currently employed by [a bank]; 

(c) the [husband] has remarried and his [second] wife is also employed by [the bank], although at 
the time of the hearing she was on maternity leave; her employment being available to her; 

(d) the [former wife] is employed as a theatre nurse; 

(e) the two children live with the [former wife]. 

Having regard to the welfare of the children and the means of the [husband] and the [former 
wife], we came to the conclusion that the application for variation should be refused. 

Our reasons for this decision were as follows: 

The [husband] gave evidence of his financial position and supported this with documentary 
evidence. Whilst giving his evidence he demonstrated his skill in financial affairs. However, he 
failed to disclose that he and his [second] wife received payments under a profit sharing scheme 
operated by their employer. This was not revealed until he was cross-examined by the solicitor for 
the [former wife]. 

He included amongst his debts a Citibank Cash Plan Scheme which allows the use of a credit 
card, and although he claimed to be attempting to reduce his debts he appeared to be using his 
credit allowance to the full. 

Using s. 3 of the [Domestic Proceedings and Magistrates’ Courts Act 1978] as a guide, we 
considered point by point the needs of both the [husband] and the [former wife] and came to the 
conclusion that the order should not be varied. 

Having observed the attitude and demeanour of the parties we preferred the evidence of the 
[former wife] where any matter was in dispute. 

We were influenced by the [husband’s] lack of full disclosure and felt that he was using his 
financial expertise to create as large a debt as possible in order to force a variation.” 


Gray v. Gray Fam. Div. 587 
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Summary trial of several defendants charged with connected offences — whether court 
may order joint trial when both prosecution and defence request separate trials. 


The three applicants and two other defendants were each charged with an offence under s. 5 of the 
Public Order Act 1936, arising out of a fight between two groups of youths following a football match. 
When they appeared unrepresented before the justices on September 10, 1984, three of them pleaded 
not guilty and pleas of not guilty were entered on behalf of the other two whose pleas of guilty were 
regarded as equivocal. The prosecuting sergeant asked that all five defendants be dealt with together 
and, having heard representations from each of them, the justices agreed and fixed a joint trial for 
November 20, 1984. 

When the case came before the stipendiary magistrate on the latter date, the prosecuting inspector 
then intimated that he wished to have five separate trials successively on the same day and he was 
supported by counsel for the two defendants who were then represented. After hearing an outline of 
the facts, the stipendiary magistrate decided that all five defendants should be tried together and at the 
conclusion of the evidence he convicted all the defendants and adjourned the case for social inquiry 
reports. On application by three of the defendants for judicial review: 


Held: The circumstances in which joint trials should be ordered when the defendants were charged 
with separate offences where the facts were connected were considered in Re Clayton(1983) 2 A.C. 473 
(reported sub nom. R. v. Hunstanton Justices, ex parte Clayton (1983) 147 J.P. 161) and although in 
that case the House of Lords appeared to have assumed that the prosecution would always be in favour 
of a joint trial, the same principles applied where the prosecution as well as the defence asked for 
separate trials. The justices still had a discretion in such a case though they should be slow to exercise 
their discretion in favour of a joint trial when all the parties wanted separate trials. In the present case 
the Court was satisfied that there was a single altercation between two groups of youths in the same 
place over the same period of time and the facts were sufficiently connected to make a joint trial 
appropriate. 


Application: by Adrian James McGinley, Doron Spiro and Jonathan Lynch for judicial review of 
their conviction by the Highbury Corner magistrates’ court following a joint trial. 


R. v. Highbury Corner Magistrates’ Court, ex parte 
McGinley and Others Q.B.D. 257 


OFFICIAL SECRETS ACTS 


Whether civilian employee working with the police is employed “under” a person holding 
office under Her Majesty — s. 2(1), Official Secrets Act 1911, and s. 7, Official Secrets 
Act 1920. - 


The appellant was employed by the West Midlands county council as a computer operator with the 
West Midlands constabulary. His principal duties were to operate a terminal of the Police National 
Computer, when he worked under the direction of a police officer. He also cccasionally operated the 
constabulary’s own computer, which was ordinarily operated by a police officer who worked alongside 
him. In the course of his employment, the appellant acquired knowledge of a variety of matters, 
including information as to areas where burglaries had recently occurred. 

The appellant answered an advertisement for canvassers for a burglar alarm company. He told the 
company that he was willing to supply information about roads and areas where burglaries had 
recently taken place, but not specific house numbers or addresses. On one occasion he actually 
supplied information identifying one such area. 

The appellant was prosecuted for offences under s. 2(1) of the Official Secrets Act 1911 
(communicating information), and s. 7 of the Official Secrets Act 1920 (doing an act preparatory to the 
communication of information). It was central to the definition of both offences that the appellant was 
“a person who was employed under a person who held office under Her Majesty.” 
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The appellant argued that “employed under” meant “employed by”, (and he was employed by the 
county council and not: by a police officer), or alternatively that there must be at least.a chain of 
contracts of employment leading from the police to him. The magistrates convicted the appellant, and 
the Crown Court dismissed his appeal. 

On appeal to the Queen’s Bench Division. 


Held (dismissing the appeal): Construing the statutory words in a way which comprehensively 
safeguards secret and confidential information, the offences require that the information should have 
been obtained by a defendant owing to his position as a person who is or has been employed under a 
person who holds an office under Her Majesty, because such construction indicates that the 
prohibition is against disclosing information in disloyalty to the obligations which are undertaken by 
assuming such a position. 


Appeals: by way of case stated against a decision of the Crown Court sitting at Dudley to dismiss 
appeals against convictions imposed by Dudley magistrates’ court. 


Loat v. James Q.B.D. 652 


PARKS 


Unauthorized trading in parks — whether an unlicensed photographer who photographs 
a member of the public and receives a deposit from him, with a view to completion of the 
transaction through the post, commits an offence by operating in a park where trading is 
prohibited by persons not holding an appropriate licence — s. 2(1) of the Parks 
Regulation (Amendment) Act 1926, and reg. 4(5) of the Royal and Other Parks and 
Gardens Regulations 1977. 


The appellant, a police officer, saw the respondent, a professional photographer, receive money 
from two pedestrians in St. James’s Park, London. The respondent then took photographs of the 
pedestrians. No photographs were handed over to the pedestrians, the respondent’s intention being 
that the transaction would be completed through the post. The respondent was not licensed to operate 
as a photographer in the park. 

The respondent was prosecuted for carrying on a trade within the park while being unauthorized to 
do so, contrary to s. 2(1) of the Parks Regulation (Amendment) Act 1926and reg. 4(5) of the Royal and 
Other Parks and Gardens Regulations 1977. The metropolitan stipendiary magistrate who heard the 
case was referred to Newman v. Lipman (1950) 114 J.P. 561; [1950] 2 All E.R. 832, where, in the 
context of a prosecution brought under s. 17(1) of the London County Council (General Powers) Act 
1947, it was held that a defendant who had conducted his business as a professional photographer in 
the same way as the present respondent — except that he had operated ina street rather than a park — 
had not committed an offence of street trading without a licence, because he was not dealing in goods 
which were actually present in the street. The magistrate considered Newman v. Lipman to be 
indistinguishable from the present facts. Accordingly he dismissed the case on the basis that there was 
no case for the respondent to answer. On appeal to the Divisional Court, 


Held: (allowing the appeal): (a) Newman v. Lipman was clearly distinguishable from the present 
facts, because that case had dealt with street trading, where the purpose of the relevant law was the 
prevention of obstruction of the highway, whereas in the present case the purpose of the law was wider, 
and included the protection of the public from annoyance and hindrance; therefore (b) the magistrate 
had failed to ask himself the right question, which was “Was the photographer trading?”; and (c) the 
case should be remitted to the magistrate for the hearing to continue. 


Appeal: by way of case stated against a decision of a metropolitan stipendiary magistrate. 


Burgess v. McCracken Q.B.D. $29 
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PRISONS 


Aiding prisoner to escape from prison — remand prisoner escaped from magistrates’ court 
while awaiting return to prison — Prison Act 1952, s. 39. 


The appellants were convicted at the Crown Court of aiding a prisoner to escape contrary tos. 39 of 
the Prison Act 1952, the particulars of the offence alleging that they aided Clive Buckley, a prisoner at 
Winson Green Prison, in escaping from that prison. 

The facts were that on July 9, 1984 at Bridgnorth magistrates’ court, Buckley, who had previously 
been remanded in custody on four charges, was further remanded in custody for seven days. Whilst 
awaiting transport for his return to Winson Green Prison he jumped through an open window in the 
police room at the court and with the help of the two appellants he escaped in a car which they had 
waiting for him. On appeal against conviction: 


Held: An offence under s. 39 of the Prison Act 1952 could only be committed in relation toa prisoner 
who was detained in a prison or other institution to which that section applied by virtue of s. 43 of that 
Act. In the present case the appellants did not aid the prisoner to escape from a prison within the 
meaning of s. 39 and accordingly the convictions would be quashed. 


Appeal: by Robert Francis Moss and Stephen Patrick Harte against their convictions at 


Shrewsbury Crown Court ona charge of aiding a prisoner to escape contrary to s. 39 of the Prison Act 
1952. 


R. v. Moss and Harte C.A. 26 


RATING AND VALUATION 


Rating law — whether receiver appointed by debenture holder in respect of a company is 
personally liable for payment of rates in respect of the company’s premises — burden of 
proof in proceedings for recovery of rates — ss. 16, 96 and 97, General Rate Act 1967. 


A debenture holder appointed the appellants as receivers and managers in respect of a certain 
company whose premises were within the area of the respondent local authority. The debenture 
included statements that any receivers appointed thereunder should have power, inter alia, to take 
possession of the property charged by the debenture and to manage the business of the company and 
that the receivers should be deemed to be the agents of the company. One of the appellants notified the 
respondent local authority of their appointment as receivers. The local authority formed the opinion 
that the appellants had become the rateable occupiers of the company’s premises, and accordingly 
demanded rates from the appellants personally. The appellants did not consider themselves to be in 
rateable occupation and therefore they did not pay the rates. The local authority proceeded against the 
appellants in the magistrates’ court, where a statement of facts was agreed and the appellants did not 
give oral evidence. The magistrates found in favour of the local authority and, on appeal by way of case 
stated, the Divisional Court confirmed their decision. On appeal to the Court of Appeal. 


Held (allowing the appeal): (a) On receiving notification of the appellants’ appointment as receivers, 
the local authority had reasonable grounds for believing that the appellants might be in rateable 
occupation of the company’s premises; therefore (b) they were justified in starting proceedings against 
the appellants and, in those proceedings, once the local authority had shown that the rate had been 
duly made, published and demanded, the burden fell on the appellants to show sufficient cause for not 
having paid the sum demanded; but (c) the appellants prima facie discharged this burden by showing 
that they had been appointed on terms which (i) entitled them to take possession of the company’s 
premises, without requiring them to do so; and (ii) expressly stated that they were agents of the 
company; whereupon (d) the burden then shifted onto the local authority to show that the appellants’ 
possession of the premises was of such a character that it amounted to dispossession of, rather than 
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occupation on behalf of, the company; and (e) on the facts, there was not sufficient evidence before the 
magistrates to justify such a conclusion; and (f) the Divisional Court had erred in holding that, once 
the terms of the appellants’ appointment had been put in evidence and the statement of facts had been 
agreed, any adverse inference could be drawn from the appellants’ failure to give oral evidence before 
the magistrates. 


Appeal: against a decision of a Divisional Court (Kennedy, J.) dismissing an appeal by way of case 
stated from a decision of the justices for the county of Avon, sitting as a magistrates’ court at 
Thornbury. 


Ratford and Hayward v. Northavon District Council C.A. 605 


ROAD TRAFFIC 


Driving without due care and attention — s. 3 Road Traffic Act 1972 — degree of care to be 
expected of motorist confronted with sudden emergency. 


In a prosecution for driving without due care and attention, the appellant was driving a laden 
articulated lorry along a motorway during the hours of darkness when the vehicle’s lights suddenly 
went out. He at once pulled over to the hard shoulder, having taken his foot off the accelerator, but 
collided with another vehicle which he could not see. He was convicted by Yate magistrates’ court and 
appealed to the Bristol Crown Court. Dismissing the appeal, the Crown Court found that the lights of 
the lorry had failed and that the appellant had immediately pulled over to the hard shoulder but held 
that he had not exhibited the care which was to be expected of a lorry driver in that position. The Judge 
stated that the right course would have been to put on the hazard lights and apply the brakes and to 
move to the hard shoulder when the vehicle had almost come toa rest. The driver appealed by way of 
case stated against the decision of the Crown Court and submitted that had the driver adopted the 
course recommended by the Crown Court he would have committed furthers offences contrary to the 
Motorway Regulations 1972, reg. 7(2) of which requires a vehicle on a motorway which requires to 
stop by reason of breakdown, mechanical defect or other emergency to leave the carriageway as soon 
as is reasonably practical, and contrary to regs. 21(3) and 77(2) of the Road Vehicles Lighting 
Regulations 1971, which deal with the use of headlights and emergency flashing indicators. These 
regulations respectively require the use of headlamps on moving vehicles and prohibit the use of 
hazard warning lights on moving vehicles. 


Held: (allowing the appeal): 
The real strength of the appeal was that the driver was faced with an emergency. It had not been 
suggested that he should have been aware of the presence of the vehicle with which he collided and had 
that vehicle not been there, no-one would have contemplated initiating the prosecution. The trial 
Judge failed to have sufficient regard for the emergency and the course he suggested amounted to a 
standard of perfection. No motorist is called upon to achieve that standard, in an emergency and 
particularly in one depriving him of forward light. 


Appeal allowed — costs of appellant and respondent in each Court from central funds. 


Jones v. Bristol Crown Court Q.B.D. 93 








INDEX 721 


Road Traffic Act 1972, s. 6 — admission by defendant that he had been driving — no 
independent evidence of driving — positive specimens provided — whether 
independent evidence necessary to prove driving for purposes of s. 6. 


The respondent was seen approaching a car parked on a double yellow line in the early afternoon 
and with another was arrested on suspicion of theft of the car. At the police station he said he was the 
owner and admitted that he had driven the vehicle and parked it where it had been seen by the officer. 
He further admitted that he was the driver of the car at the time the officer spoke to him. He appeared 
to be unsteady on his feet and his breath smelt of alcohol and the police sergeant conducting 
proceedings at the police station suspected him of driving with excess alcohol. The respondent 
provided specimens of breath which were found to contain approximately twice the prmitted amount. 
The original arresting officer conceded that he had not seen the respondent driving the car before the 
arrest but said that the respondent had admitted driving the car that morning although he did not 
know whether this was before or after drinking. The justices accepted a submission of no case to 
answer on the basis that there was no evidence that the respondent had driven the vehicle after 
consuming drink rather than vice versa. The prosecutor appealed by way of case stated and the 
question for the Divisional Court was whether or not an unchallenged admission by the respondent 
that he had driven the vehicle on a road was an admission sufficient to establish a prima facie case that 
he was the driver of the vehicle for the purposes of s. 6 of the Road Traffic Act 1972. The respondent 
argued that the prosecution must prove not merely that he had driven the vehicle but that he had driven 
it after consuming alcohol. It was submitted by the appellant that the requirements of s. 8, subs. (1), 
entitling an officer to require a breath test in the course of investigating an offence under s. 6 had been 
followed but that the crucial section was s. 10(2) which provides that evidence of the proportion of 
alcohol in a specimen of breath shall be taken into account and it shall be assumed that the proportion 
of alcohol at the time of the alleged offence was not less than that of the specimen unless the defendant 
proves he had consumed alcohol after he had ceased to drive. 


Held: |. The suggestion that a mere admission from a defendant that he had driven was not enough 
to establish the fact of driving was clearly untenable. 

2. It was not necessary for the prosecution to show that the appellant had driven after consuming 
excess alcohol. The effect of s. 10 was to transfer the burden to the respondent to displace the 
assumption that he was over the limit at the time of driving. 

Case remitted to justices for the hearing to be continued. 


Patterson v. Charlton Q.B.D. 29 


Road Traffic Act 1972 s. 6 — evidence of alcohol in breath — requirement of s. 8(6) to use 
lower of two readings of alcohol level — admissibility of identical readings. 


The appellant was convicted of driving a motor vehicle after consuming so much alcohol that the 
proportion of it in his breath exceeded the prescribed limit. He had been arrested on the M4 motorway 
and taken to Chiswick Police Station where he provided two specimens of breath for analysis by the 
Lion Intoximeter. Both specimens gave a reading of 75 mg. and the appellant submitted that having 
regard to the provisions of s. 8(6) of the Road Traffic Act 1972 that for evidential purposes only the 
lower of two such specimens should be used, neither specimen was admissible since the two were 
identical. Evidence was given that although the machine could calculate to one decimal point, ‘the 
display and print-out would show only the whole number without the decimal points — thus, readings 
of 50.1 and 50.9 would both appear simply as 50. He appealed by way of case stated against conviction. 
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Held: dismissing the appeal, although it was difficult to imagine-a point more bereft of merit, the 
court had to deal with it. Section 10 of the Act laid down the procedure for giving evidence of the 
amount of alcohol and the readings supplied in the case were fully in accordance with the provisions of 
the Act, s. 8(6) and s. 10 being read together. Burridge v. East (1986) 150 J.P. 347 showed that one 
specimen of breath alone could be admissible if the second had not been supplied, e.g. for medical 
reasons and it followed that two must be admissible when they were identical as in this case. In 
addition, an even more fundamental reason was provided by a principle of statutory construction, 
namely that the court should look to the purpose of the Act to give it its appropriate meaning. The 
purpose of s. 8(6) was to ensure that only the reading more favourable to the accused could be relied 
upon by the prosecution but in this case there was no benefit to be gained by taking one rather than the 
other. The appellant’s construction of the section would on the contrary defeat the purpose of s. 8(6) 
and of the Act as a whole. 


Appeal: dismissed with costs against the appellant. 


R v. Brentford Magistrates’ Court, 
ex parte Robert Anthony Clarke Q.B.D. 495 


Road Traffic Act 1972 s. 6(1) — driving motor vehicle with excess alcohol — defendant 
unlawfully arrested — whether specimen provided after unlawful arrest admissible in 
evidence. 


The appellant was convicted by the justices of an offence under s. 6(1) Road Traffic Act 1972, and 
had appealed without success to the Divisional Court. The facts were that he was driving a motor 
vehicle when it had an accident. Police officers arrived at the scene but found that the appellant and his 
passenger had left. At the hearing in the magistrates’ court, the justices found that the officers had no 
information about the appellant or his passenger, which the Divisional Court treated as meaning 
information about the physical condition of the appellant or his passenger. The officers went directly 
to the house of the appellant and knocked without response. The door was shut but was not locked, 
and on hearing voices the officers entered the house and required the appellant to provide a specimen 
of breath for a breath test. He refused to do so, was arrested and taken to a police station, where he was 
required to provide a specimen of breath. He did so, and analysis showed the content of 57 mg of 
alcohol. It was submitted by the appellant that the evidence of that alcohol level was not admissible on 
the grounds that it had been obtained by means not authorized by the Act and was therefore tainted by 
illegality, following the decisions in Morris v. Beardmore (1980) 144 J.P. 30, 331;[1981] A.C. 446, and 
Clowser v. Chaplin (1981) 145 J.P. 440; [1981} 1 W.L.R. 837. It was further submitted, as it had been 
in the Divisional Court, that following the decision in R. v. Sang (1979) 143 J.P. 352, 606; [1980] A.C. 
402, the justices should have exercised their discretion to refuse the evidence, because even though it 
was admissible it had been improperly obtained, the power to enter the house being dependent under s. 
1(6) Road Traffic Act 1972 upon a reasonable belief that the accident involved injury to a person other 
than the driver and there being no evidence that the officers held such a belief. He appealed. 


Held: dismissing the appeal. The law had changed since Morris and Clowser. The amendments 
made by the Transport Act 1981 meant it was no longer necessary for a person to have been arrested 
under s. 5(5) or s. 8 of the Road Traffic Act 1972 before evidence by means of a specimen could be 
obtained. The fact that the defendant had not been validly arrested did not automatically render the 
evidence inadmissible as it would have done before. As far as the discretion to admit the evidence was 
concerned it had been conceded by the appellant in this case that the officers did no more than make a 
bona fide mistake as to their powers and there was no question of trickery, deception or oppressive 
behaviour towards the appellant. In accordance with Kuruma v. The Queen(1955) 119 J.P. 157;[1955] 
A.C. 197 such a mistake did not render the evidence inadmissible. Section 8 of the Road Traffic Act 
1972 laid down two conditions for the provision of specimens for analysis in connexion with offences 
under s. 6(1) of the Act. These were that the requirement of a suspect to provide specimens must be in 
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the course of an investigation whether a person has committed an offence under s. 5 or s. 6 and that the 
requirement could only be made at the police station. In this case both requirements were met and 
there was no further requirement that the suspect had to be at a police station in consequence of a valid 
arrest under the Road Traffic Act 1972. The court had to balance two conflicting public interests, 
namely, that the police should not make an unauthorized entry into a person’s house and that his civil 
liberties should be protected while on the other hand relevant evidence should not automatically be 
excluded in every case because it had been obtained unlawfully. The conflict could only be resolved by 
the appropriate exercise of discretion in each case and in this one the justices had properly exercised 
their discretion to admit the evidence in the absence of any impropriety or trickery by the police. 


Appeal dismissed. 


R. v. Fox H.L. > 97 


Road Traffic Act 1972 s. 6(1) — driving with excess alcohol — special reasons to avoid 


mandatory s. 93(1) disqualification — shortness of distance driven -— test to be applied 
by court. 


The respondent was a passenger in a car when the driver lost control and the vehicle rolled over and 
came to rest upright ina field adjacent to the highway. The respondent drove the vehicle from the field 
through a gateway on to the highway and immediately stopped at the side of the road and got out. 
Police attended, the respondent indicated that he had driven the car on to the highway and was asked 
for a specimen of breath as the officer had formed the view that he had been drinking. A reading on the 
Intoximeter showed a level of 51 mg. of alcohol in breath and the respondent pleaded guilty to an 
offence of driving a motor vehicle after consuming excess alcohol contrary to s. 6(1) of the Road 
Traffic Act 1972 and to two other offences not forming part of the appeal. The justices did not 
disqualify the respondent but found special reasons not to do so in view of the shortness of the distance 
driven, having been referred to James v. Hall (1972) 136 J.P: 385; [1972] 2 All E.R. 59. 

The prosecutor appealed by way of case stated, submitting that the shortness of the distance 
travelled was not in itself sufficient to amount to a special reason. 


Held: (dismissing the appeal): Had the justices simply come to a decision on the shortness of the 
distance driven alone, then they would have fallen into error as in Haime v. Walklett (1983) 147 J.P. 
570. However, in the case, the justices also indicated that they found it was not the intention of the 
respondent to drive any further than he did. The case of R. v. Mcintyre[1976] R.T.R. 330 listed seven 
matters which a court should take into account when considering whether or not to find special 
reasons, namely, 


how far the vehicle was actually driven; 

in what manner it was driven; 

the state of the vehicle; 

whether it was the intention of the driver to drive any further; 
the prevailing conditions with regard to the road and traffic on it; 
the possibility of danger by contact with other road users; 

the reason for the vehicle being driven at all. 
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Bearing these matters in mind, the justices were entitled on the facts of the case to come to the 
conclusion they reached. More than one factor had been taken into account and there was sufficient 
evidence to justify the justices’ view. 


Chatters v. Burke Q.B.D. 581 











724 INDEX 


Road Traffic Act 1972, ss. 6(1) and 8 — failure by motorist to provide second specimen of 
breath for Lion Intoximeter for medical reason —failure to comply with request to 
supply blood or urine — whether evidence of one specimen of breath admissible for 
purposes of s. 6(1). 


The appellant was driving a motor vehicle when he was stopped by a police officer and required to 
provide a specimen of breath at the roadside. This was positive and he was arrested and taken to the 
police station where he was asked to provide two specimens of breath for analysis by a Lion 
Intoximeter 3000 machine. The correct procedure was carried out and the appellant provided the first 
specimen of breath which showed a proportion of 107 mg. of alcohol in 100 ml. of breath. When 
attempting to give the second specimen, he suffered a coughing fit. The appellant was a sufferer from 
asthma and was unable to provide the second specimen. The officer asked him to provide a specimen of 
blood for a laboratory test, giving him the appropriate warning, but the appellant refused to give such 
a sample and gave no reason for the refusal. The officer required the specimen of blood beause he 
had reasonable cause to believe the appellant could not provide the second specimen of breath for 
medical reasons. The appellant was prosecuted for driving with excess alcohol, contrary to s. 6(1) of 
the 1972 Act and failing to provide a specimen of breath for analysis, contrary to s. 8(7) of the Act. He 
was convicted of the first offence and acquitted of the second. He appealed against conviction to the 
Divisional Court and submitted that once the police officer had moved from the breath requirement to 
asking for a specimen for laboratory analysis, he thereby prevented the use of the analysis of breath as 
evidence in proceedings under s. 6(1) of the Act. Once the officer requested blood or urine for analysis 
the appellant could only be charged with an offence arising from the consequences of that request. It 
was submitted by the respondent that the officer had done nothing wrong but had carried out his duties 


in accordance with s. 8. Therefore evidence was provided in accordance with s. 10 and the justices 
should take that into account. 


Held: dismissing the appeal — although the Court had held on a number of occasions that it was 
permissible to take account of one specimen of breath, the admissibility of that one specimen depended 
upon the particular circumstances of the case in question. The Court was not concerned with what 
might have been the case had a specimen of blood or urine been supplied in accordance with the 
request but simply whether or not the single specimen of breath was admissible. The court should look 
at all the circumstances of the case before deciding if evidence of one specimen was admissible under s. 
10(2). In view of previous decisions of the Court that evidence of analysis on one specimen when only 
one specimen has been provided can be admissible in some circumstances, there was no reason in this 
case to come to the conclusion that it was not. 


Burridge v. East Q.B.D. 347 


Road Traffic Act 1972, ss. 6 and 8 — use of Lion Intoximeter — whether machine reliable 
when printout contains spelling mistakes. 


The appellant was driving a motor car when he was stopped by a police constable and asked to 
provide a roadside breath test. It proved positive and he was taken to the police station where the 
normal procedure under s. 8 of the Road Traffic Act 1972 was followed. The Lion Intoximeter 3000 
machine was used and the constable was an operator trained in the use of thet machine. He entered the 
name of the appellant as well as the date and time and failed to notice anything unusual in the visual 
display. During the taking of the two samples of breath the officer checked that the machine had 
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correctly calibrated itself. He noted the results of the two specimens and observed that the lower of the 
two was 63. A printout was produced which the appellant refused to sign but which was signed by the 
constable. It contained two errors which were found by the justices to be the result of human input — 
the word ‘station’ was spelt ‘sation’ and the appellant’s name had been mis-spelt. The calibration and 
results of the analysis were correctly printed and agreed with the officer’s visual observation of the 
display. It was contended at the hearing before the justices that the analysis and statement were not 
admissible as the device was unreliable in that the printout contained misprints. The justices declined 
to accept the submission and convicted the defendant who appealed by case stated. It was submitted on 


> 'ep'S-0% thon ceellant that there was evidence to remove the norma! presumption that the machine 
was in order. 


Held: dismissing the appeal — the findings of the justices made the submission impossible to accept. 
The self calibrating exercise had been properly gone through and in the absence of evidence of 
malfunction, the results of the analysis were admissible under s. 10(3). The only evidence of 
malfunction was the mis-spelling which was found by the justices to be the result of human error. This 
did not go to the reliability of the machine but to the fallibility of the operator, and it was therefore 
quite impossible to say that the machine was unreliable so as to render the evidence of the proportion 
of alcohol in the specimen inadmissible. Appeal dismissed with costs against the appellant. 


Burditt v. Roberts Q.B.D. 344 


Road Traffic Act 1972, s. 8(7) — failure to supply breath for analysis by Lion Intoximeter 
— whether proof of calibration of machine necessary. 


The appellant was convicted by Manchester justices of failing to supply a specimen of breath for 
analysis when required to do so, centrary to s. 8(7) of the Road Traffic Act 1972. The justices found 
that the appellant had been arrested after a positive roadside breath test and taken toa police station, 
where he had been required to provide two specimens of breath. He provided one which showed a 
content of 75 mg of alcohol in 10 ml of breath, but failed to supply a second specimen of breath as he 
breathed in short bursts rather than in one continuous blow as directed by the police officer and the 
quantity of breath so provided was insufficient to cause the machine to register an analysis of the alcohol 
content. He was given a further opportunity to provide a second specimen but failed to do so. His 
defence had been that he had provided a second specimen of breath but that the machine must have 
been faulty in some way. He appealed by way of case stated, the questions for the Divisional Court 
being: 

(1) Whether the evidence of the value of the first reading was admissible. 

(2) Whether onall the admissible evidence a reasonable tribunal properly directed could find that the 
appellant had refused to supply a specimen of breath. 

(3) Whether the justices were correct in convicting the appellant of failing without reasonable excuse 
to provide a specimen of breath, contrary to s. 8(7) of the Road Traffic Act 1972. 

It was conceded by the appellant that the evidence of the first specimen was admissible to prove that 
he was capable of providing a specimen and thereby to negative any defence of reasonable excuse but it 
was urged that the evidence of the value of the reading should have been excluded as it would be 
prejudicial to the case in that the magistrate might have been led to prefer the evidence of the police 
officer to that of the appellant.as the alcohoi level was so high. It was further submitted that the oral 
evidence of the officer that the appellant had failed to provide a second sample should have been 
supplemented by a print-out from the machine or by oral evidence from the officer as to what he saw 
on the visual display unit of the machine in accordance with Owen v. Chesters (1985) 149 J.P. 295 and 
Morgan v. Lee (1985) 149 J.P. 583. 
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Held: Evidence as to the first sample was admissible but it would be preferable not to admit the 
reading of the first sample as this might be prejudicial to the appellant. However, in this case, there was 
no evidence that such had been the case and the conviction could not be quashed on that ground. In 
answer to the second and third questions a distinction should be drawn between cases contrary to s. 6 
of the Road Traffic Act 1972 and s. 8(7) of the Road Traffic Act 1972 with regard to the application of 
the decisions in Owen v. Chestersand Morgan v. Lee. If the measurement given by the machine was to 
be relied on as proof of the alcohol content, then it was necessary for the prosecution to establish that 
the device was properly calibrated. However, the evidence in this case was that the appellant failed to 
provide a specimen. The officer gave evidence that he provided in short bursts rather than in one 
continuous blow although the appellant denied it. The justices were entitled to convict on the strength 
of the officer’s evidence without supporting evidence of a print-out or of what was seen on the visual 
display unit. 


Appeal dismissed. 


Oldfield v. Anderton Q.B.D. 40 


Road Traffic Act 1972, ss. 44 and 143 — use of motor vehicle on road without insurance or 
test certificate — meaning of use — whether vehicle capable of use. 


The appellant bought a motor vehicle which needed extensive repairs before it could be driven. In 
order to effect the repairs he caused it to be moved along a public road by chaining it to the rear of 
another vehicle in such a way that the two vehicles’ bumpers were touching. The vehicle could not be 
steered as the steering was locked and the appellant had no key and the brakes were seized on. The 
appellant sat in the driver’s seat cf the vehicle and in the course of the journey (approximately 400 
yards) it became separated from the towing vehicle. There was no insurance or test certificate in force 
for the vehicle and the appellant was convicted of two offences contrary to the Road Traffic Act 1972 
by magistrates. He appealed to the Crown Court unsuccessfully and then by way of case stated to the 
Divisional Court. The question for the Divisional Court was whether the Crown Court was right in 
holding that the appellant was using the motor vehicle. The appellant submitted that the vehicle was 
not being used at all on the basis of the test laid down in Nichol v. Leach [1972] R.T.R. 476 in which 
Lord Widgery, C.J., quoted with approval a passage from Wilkinson’s Road Traffic Offences, namely 
“a person does not use a motor vehicle” (for the purpose of the offence of using a vehicle without 
insurance) “unless there is an element of controlling, managing or operating the vehicle as a vehicle.” It 
was submitted that as the vehicle in the present case could not be braked or steered or diverted from 
whatever path it took behind the towing vehicle, whether attached to it or detached from it, it was 
incapable of being controlled by the defendant and his only purpose for being in the vehicle was to give 
warning if any danger arose. Therefore the Crown Court was wrong to hold that he was in any sense 
using it. 


Held: The submission was correct. However, the facts of the case were most unusual and the 
decision was one on its own facts. As the wheels were locked and not capable of turning the vehicle in 
many ways it was not what one would regard as a motor car at all. Ina sense it was an inanimate hunk 
of metal being towed along the road rather like a sledge. The important point was that it was incapable 
of being controlled because the usual mechanisms were all inoperative. 


Appeal allowed. 


Thomas v. Hooper Q.B.D. 53 
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SEX ESTABLISHMENTS 


Control of — relevant criteria for applying the statutory definition of sex shops — Local 
Government (Miscellaneous Provisions) Act 1982, s. 2 and sch. 3. 


The respondent owned and carried on a business which included the retailing of newspapers, 
magazines, children’s books and comics, greetings cards, toys, ice cream, stationery, toiletries, 
tobacco, dairy produce and groceries. Among the magazines which he sold were some which were 
agreed to be “sex articles” within the meaning of sch. 3 to the Local Government (Miscellaneous 
Provisions) Act 1982. The respondent’s annual turnover in sex articles was approximately £2,000 to 
£2,500, which represented about 1% to 1.5% of business turnover. 

Paragraph 4(1) of the schedule defines.“sex shop” as meaning “any premises . . . used for a business 
which consists to a significant degree of selling . . . (a) sex articles; . . .” The schedule also provides for 
local authorities to licence sex shops, but the respondent did not have such a licence. The appellant 
council, being the licensing authority, prosecuted him. The central issue was whether the respondent’s 
business consisted “to a significant degree” in the sale of sex articles. The magistrates’ court 
convicted the respondent, but the Crown Court allowed his appeal. On appeal by the local authority, 


Held: (dismissing the appeal): (a) the word “significant” has more than one meaning; (b) in the 
present context it means more than “more than trifling” but no rule of thumb can be prescribed to 
indicate its precise meaning in all cases; nevertheless (c) the following factors are those which should be 
taken into account, namely (i) the ratio between the sexual and the other aspects of the business; (ii) the 
absolute quantity of sales; (iii) the character of the remainder of the business; (iv) the nature of the 
articles themselves, since the definition of “sex article” covers a wide spectrum of effectiveness; and (v) 
the nature of the display of the sex articles; therefore (d) the Crown Court’s finding was one which it 
was entitled to reach on the evidence before it and in the light of the relevant criteria, and there was no 
justification for the court to interfere with that decision. 


Appeal: by way of case stated by the council of the London Borough of Lambeth, against a decision 
of the Crown Court sitting at Croydon to allow an appeal against a conviction imposed on Jaswant 
Singh Grewal. by the South Western magistrates’ court. 


Lambeth London Borough Council v. Grewal Q.B.D. 138 


Extent of knowledge necessary to establish mens rea for permitting use of unlicensed 
premises and burden of proving such knowledge — sch. 3, Local Government 
(Miscellaneous Provisions) Act 1982. 


The appellants, being the local authority for the purposes of sch. 3 to the Local Government 
(Miscellaneous Provisions) Act 1982, resolved under s. 48 of that Act to adopt the schedule, and the 
appropriate procedure was followed. By para. 6 of the schedule, the effect of the adoption was, subject 
to the licensing provisions in the schedule, to prohibit the use of premises within the appellants’ area as 
sex establishments. Additionally, by paras. 20 and 26 of the schedule, certain criminal offences were 
created in order to enforce the system of licensing. 

The first respondents were the freehold owners of certain premises within the appellants’ area, and 
the second respondent was one of their directors. The premises were used as a sex establishment within 
the meaning of the 1982 Act at all relevant times. This use was undertaken by a third party, but it was 
permitted by the first respondents. No licence to use the premises as a sex establishment was ever 
granted, nor was application for such a licence made by or on behalf of the third party when the 
appellants advertised their intention to adopt the licensing provisions of the 1982 Act. If such an 
application had been made, the effect of para. 28 of the schedule would have been to permit the 
continued use of the premises pending determination of the application. 
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The first respondents were alleged to have committed two offences of knowingly permitting the use 
of the premises without a licence, contrary to s. 20(1)(a) of the 1982 Act, and the second respondent 
was alleged to have connived at those offences. There was no dispute as to the facts, nor that the secord 
respondent's state of knowledge, whatever it may have been, could properly be imputed to the first 
respondents. 

The magistrate proceeded on the basis that the onus lay on the prosecution to prove not only that the 
first respondents permitted the use of the premises as a sex establishment and that the second 
respondent connived at such use, but also that the respondents knew that the use contravened the 
prohibition imposed by para. 6 of the schedule. In fact, the respondent maintained that he believed the 
third party to have made an application for a licence, which, at the relevant times, had not been 
determined. The appellants’ argument was that (a) by virtue of s. 101 of the Magistrates’ Courts Act 
1980 the onus was on the respondents to prove that the third party had actually made an application, 
which, at the relevant time, had not been determined; and (b) this argument should be upheld in order 
to avoid frustrating the policy of the system of licensing for sex establishments, because the real 
controllers of such establishments tend to hide behind corporate identities, and the requirement of 
proving knowledge of contravention of the prohibition on the part of the real controllers would put an 
impossible burden onto local authorities seeking to enforce the system of licensing. 

The stipendiary magistrate acquitted the respondents, and the Divisional Court upheld his decision. 
On appeal to the House of Lords: 


Held: (dismissing the appeal): (a) On the true construction of para. 20(1)(a) of sch. 3 to the 1982 Act, 
it was for the prosecution to prove that the defendant knew not only of the use of the premises, but also 
that the use contravened the prohibition contained in para. 6 of the schedule; (b) the appellants’ 
argument based on s. 101 of the 1980 Act was misconceived, because that section dealt with proof of 
exceptions, provisos, excuses and qualifications “in the enactment creating the offence,” whereas in 
the present case the relevant exemption qualified the prohibition created by para. 6 of the schedule, 
rather than the offence created by para. 20(1)(a); and (c) the decision should not cause insuperable 
difficulties for enforcing authorities because it was always open to the tribunal of fact to base a finding 
of knowledge on evidence that the defendant had deliberately shut his eyes to the obvious or refrained 
from inquiry because he suspected the truth but did not want to have his suspicions confirmed. 


Appeal: against a decision of the Queen’s Bench Division of the High Court, (Robert Goff, L.J. and 
McCullough, J.) dismissing an appeal by way of case stated against a decision of Mr. Ronald Bartle, a 
metropolitan stipendiary magistrate, to acquit the present respondents. 


Westminster City Council v. Croyalgrange Ltd. and Another H.L. 449 


THEFT AND HANDLING 


Handling — assisting in the disposal of stolen property — “assist” includes help or 
encouragement but merely accepting benefit of disposition is not sufficient. 


The appellant was convicted on two counts.of handling by assisting in the disposal of money stolen 
by his wife from her employers. There was no doubt that the appellant knew his wife was stealing large 
sums of money and that items were being bought with part of it. The first count related to that part of 
the stolen money with which the wife had paid in solicitors’ fees for the purchase of a flat on mortgage 
in their joint names. There was no evidence as to the circumstances of the mortgage negotiations or as 
to who instructed the solicitors about the flat. The second count related to‘£400 of the stolen money 
which the wife had spent on an expensive weekend holiday for them both but there was no evidence 
that the appellant had helped or encouraged his wife to spend the money in that way. 

The Judge directed the jury that if the appellant, knowing or believing that the money was stolen, 
was acting dishonestly, playing his part and getting the benefit and dishonestly arranging the disposal 
of the money, then he would be guilty. On appeal against conviction: 
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Held: The Judge’s directions were wrong and not in accordance with the evidence. The actus reus of 
the offence was assisting in the disposal of the money, not getting the benefit. The appellant could only 
be guilty of the offences if he helped or encouraged his wife to dispose of the stolen money and there 
was no affirmative evidence that he did anything of the kind. All the evidence was circumstantial and 
called for a proper direction to the jury as to what inferences they could properly draw. On the first 
count the jury could have inferred that the purchase of the flat was a joint venture in the negotiations 
for which the appellant played an active part knowing that the legal fees would be paid out of the stolen 
money, but the evidence was slight and they might have inferred that despite the marital relationship 
the wife was the dominating person. In the circumstances it was impossible to say that had the jury been 
given an adequate direction they would inevitably have convicted. The appeal would be allowed and 
the convictions quashed. 


Appeal: By Stuart Eric Coleman against his convictions at the Southend-on-Sea Crown Court on 
two counts of handling stolen property. 


R. v. Coleman C.A. 175 


Theft and handling charged as alternatives — whether material to theft — whether 
appropriation was original or subsequent — general guidelines. 


The appellant was charged with stealing a cheque book, handling the same cheque book, and 
obtaining property by deception by drawing sums on the cheques. During the trial, at Liverpool 
Crown Court, counsel for the appellant sought a direction that the jury, “If they were not sure as to 
whether it was theft, original theft from the office, or some later handling, they should find the 
defendant not guilty of both”. 

In summing up, the Assistant Recorder directed that if the jury felt that the appellant had 
dishonestly acquired the cheque book by a second appropriation on the date charged, intending to 
permanently deprive the owner of it, then he was guilty of theft. He decided, on the facts, to direct the 
jury to acquit on the alternative charge of handling. 


Held: (1) The issue raised the distinction drawn in Stapylton v. O’Callaghan (1973) 137 J.P. 579; 
[1973]2 All E.R. 782 between cases where there is ample evidence of a dishonest appropriation by the 
defendant, justifying a conviction for theft, and activities committed “otherwise than in the course of 
stealing” which constitute an element of handling. If the former were found, then it would not be right 
to go on to consider the additional issue of handling with its harsher penalties. Professor Glanville 
Williams, Q.C. and Professor J..C. Smith concur that this judgment raises the problem that a jury 
cannot convict of theft unless satisfied the defendant stole, nor can they convict of handling unless 
certain he obtained the goods “otherwise”; if in doubt between the two they ought not to convict of 
either. There is a danger that juries may be confused by references to subsequent appropriations, when 
the essence is that the defendant appropriated property belonging to another in the course of theft. 

(2) The Court gave the following guidelines in such cases: 

The long-established practice of charging theft and handling as alternatives should continue. 

A jury should be told that a handler may also be a thief but he cannot be convicted of being both a 
thief and a handler, and that handling is the more serious offence, carrying a heavier penalty, because it 
encourages stealing. 

In the event of a jury not agreeing whether theft or handling has been proved, it should be 
discharged. 

It is unwise in. directing juries to put glosses on words of ordinary usage and intellectual subtleties 
should be avoided. ‘ 


R. v. Shelton C.A.. 380 











730 INDEX 


Whether delivery of cheque drawn on bank account with inadequate funds and supported 
by guarantee card amounts to appropriation — Theft Act 1968, s. 3(1). 


The appellant was convicted at Newcastle upon Tyne Crown Court (inter alia) on 12 counts of theft, 
it being alleged in each case that he had drawn a cheque (supported by a banker’s card) on a bank 
account which he had opened in a false name and had delivered the cheque at a casino in exchange for 
gaming chips. At the time of each drawing and delivery there were inadequate funds in the bank 
account and no overdraft facilities had been arranged. The case was presented by the prosecution on 
the basis that the theft occurred at the moment that the cheque was handed over to the casino. Counsel 
for the defence submitted (i) that no identifiable property was appropriated because the contractual 
obligation imposed on the bank was referable not to any asset which it had when the cheque was drawn 
and delivered to the casino, but to those funds which it had at the time of presentation by the casino; 
and (ii) even if there was identifiable property, its appropriation took place when the bank honoured 
the cheque and the funds were transferred to the casino, not when the cheque was drawn and delivered. 


Held: The resolution of the matter turned on the construction of s. 3(1) of the Theft Act 1968 which 
provides: “Any assumption by a person of the rights of an owner amounts to appropriation . . .” In the 
present case the use of the cheque card and the delivery of the cheque did no more than give the casino a 
contractual right as against the bank to be paid a specified sum from the bank’s funds on presentation 
of the guaranteed cheque. That was not, in itself, an assumption of the rights of the bank to that part of 
the bank’s funds to which the sum specified in the cheque corresponded. There was therefore no 
appropriation by the drawer either on delivery of the cheque to the casino or when the funds were 
ultimately transferred to the casino. Accordingly the relevant convictions would be quashed. 


Appeal: by Hesamadin Nawvabi against 12 convictions at Newcastle upon Tyne Crown court on 
charges of theft. 


R. v. Navvabi C.A. 474 


Whether secret profit made by employee is received on account of his employer — whether 
it is subject to constructive trust giving employer proprietary right or interest — Theft 
Act 1968, ss. 5(1) and.5(3). 


A was the salaried manager of a tied public house and B was a barman employed by him. One of the 
terms of A’s employment was that he would only sell goods supplied by his employer unless otherwise 
directed, and he was under a duty to pay all the takings into his employer’s account. A and B were 
discovered by the police transporting barrels of beer to the public house at night and A admitted that 
he had bought them from a wholesaler and intended to make a secret profit by selling the beer to 
customers in the public iouse, as he had done previously. At their trial the Judge upheld a submission 
by the defence that there was no case to answer on a count charging both defendants with going 
equipped for theft and on three counts charging A with stealing money belonging to his employer, and 
both defendants were acquitted by the jury on another count of going equipped to cheat. 

Ona reference to the Court of Appeal by the Attorney General under s. 36 of the Criminal Justice 
Act 1972: 


Held: 1. On the facts of the case the money paid to A on the sale of the beer was not received by him 
“on account of” the employer within s. 5(3) of the Theft Act 1968. A received the money on his own 
account as a result of his private venture, and although he was no doubt under an obligation to account 
to his employer at least for the profit element, that did not mean he received the money on the 
employer’s account. 

2. Onacharge of theft where an employee has used his employer’s premises and facilities to make a 
secret profit, that profit could not properly be described as being subject to a constructive trust in 
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favour of the employer and even if it could it was not such a trust as fell within the ambit of s. 5(1) of the 
Theft Act 1968 and did not give the employer a proprietary right or interest in the secret profit within 
the ambit of that section. 


Reference: by the Attorney General under s. 36 of the Criminal Justice Act 1972, as to the 
application of ss. 5(1) and 5(3) of the Theft Act 1968, in relation to secret profits made by ar employee. 


Attorney General’s Reference No. 1 of 1985 C.A. 242 


TOWN AND COUNTRY PLANNING 


Undertaking unauthorized works in respect of a listed building — whether offence of strict 
liability — Town and Country Planing Act 1971 — Application for judicial review — 
circumstances in which available to challenge a refusal to commit for trial. 


The applicants, as local planning authority, prosecuted the second respondent under s. 55(1) of the 
Town and Country Planning Act 1971. The offence was alleged to have been committed in respect of 
certain premises which were Grade II listed buildings and which had been used by a certain company 
for the storage of furniture. When other storage space became available, the company decided to 
remove the furniture from the listed buildings and accordingly they employed a contractor for this 
purpose. The instructions given to the contractor were to “remove everything of value.” The second 
respondent, who was a servant of the contractor, removed not oniy the furniture, but also certain 
fixtures and fittings, including chimney pieces, panelled doors and staircase balustrading. 

When prosecuted for undertaking unauthorized works which affected the character of the buildings, 
the second respondent elected trial. At the end of the committal proceedings, however, the first 
respondent refused to commit the second respondent for trial, on the basis that the offence required 
mens rea and the prosecution had not shown that he knew the buildings were listed. On an application 
for judicial review of the first respondent’s decision, the applicants sought a declaration that the 
offence under s. 55(1) of the 1971 Act was an offence of strict liability, together with certiorari to quash 
the decision and mandamus to compel the first respondent to proceed to inquire into the alleged 
offence, having properly directed himself as to the law. 


Held: (granting the application): (a) Cases of this type give rise to an issue of social concern and the 
imposition of strict liability would be effective to promote the objects of the statute not only by 
encouraging greater vigilance on the part of those who might be in a position to commit the offence 
under s. 55(1) of the 1971 Act but also by acting as a deterrent to those tempted to commit the offence; 
therefore (b) the offence was one of strict liability. Furthermore, (c) although the circumstances in 
which the court would interfere with committal proceedings were limited, in the present case the first 
respondent’s error of law meant that he had effectively declined jurisdiction to inquire into the offence; 
therefore (d) the court could interfere with his decision. 


Application: for judicial review of a refusal by a metropolitan stipendiary magistrate to commit a 
defendant for trial. 


R. v. Wells Street Magistrate and Martin, 
ex parte Westminster City Council Q.B.D. 542 
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TRADE DESCRIPTIONS ACTS 


Application for judicial review -- refusal of magistrate to issue information against Law 
Society — s. 14 Trade Descriptions Act 1968 — whether Law Society acting in course of 
trade or business. 


The applicant wished to issue a private prosecution against the Law Society which he alleged had 
made a false statement in an advertisement, contrary tos. 14 of the Trade Descriptions Act 1968. The 
magistrate refused to issue the information and the applicant sought an order of mandamus directing 
the magistrate to grant his application to issue the private prosecution. . 


Held: The Law Society does not offer services to the public and, in particular, it does not carry on any 
commercial operation. It does not make contracts or offer to make contracts with the public. It cannot 
be said to operate in the course of a trade or business and, accordingly, the magistrate was right to 
refuse to issue the information. 


R. v. Bow Street Magistrates’ Court, ex parte Michael Joseph Q.B.D. 650 


False mileometer reading — act or default of private individual — whether such person 
liable under by-pass procedure in s. 23 Trade Descriptions Act 1968. 


In 1980 a motor vehicle was acquired by a police authority. It developed.a mileometer fault when the 
reading was approximately 64,000 miles. The mileometer was replaced by a new one set at zero. When 
the vehicle was sold by the police authority the new reading was over 10,000 miles. The vehicle 
eventually came into the ownership of the appellant who, so the justices found, was fully aware of its 
previous history. Asa private individual the appellant sold the car toa dealer representing that the true 
mileage was some 8,000 miles in excess of the mileage of 30,000 then displayed on the clock. The dealer 
sold the car to another dealer who discovered the true mileage. The matter was referred to the local 
trading standards department which brought proceedings against the appellant. The latter was 
charged under s. 23 of the Trade Descriptions Act 1968, being a person whose act or default caused the 
commission of an offence by another person, namely, the first dealer involved. The justices convicted 
the appellant. On appeal: 


Held: the plain and ordinary meaning of the words in s. 23 of the Act do not confine the criminality 
of the section to only those who are engaged in a trade or business (dicta of Wien, J., in Meah v. 
Roberts (1978) 142 J.P. 85; [1978] | All E.R. 97 at p. 105 considered). The appeal would be dismissed. 


Quaere, whether a private individual may only be convicted by virtue of s. 23 where mens rea can be 
established. 


Appeal: by way of case stated by the appellant from the decision of the Humberside justices. 
Olgiersson v. Kitching Q.B.D. 117 


Original indictment containing several counts of conspiracy to defraud — new count 
alleged conspiracy to contravene s. 1(1)(b) of the Trade Descriptions Act 1968 — 
whether new indictment falls outside statutory time limit ins. 19 of 1968 Act. 


The prosecution alleged that the appellants were involved in an extensive plot to make and sell 
bogus bottles of Chanel scent and toilet water. The original indictment alleged conspiracy to defraud 
but at the trial the Judge allowed the prosecution to substitute new counts alleging conspiracy to 
contravene s. 1(1)(b) of the Trade Descriptions Act 1968, a more appropriate charge. Section 19 of the 
1968 Act states that a prosecution cannot be commenced after the expiration of three years from the 
date of the offence or one year from its discovery by the prosecutor, whichever is earlier. The 











INDEX 733 


amendments to the indictment were made outside the time limit. The point was not taken before the 
trial Judge but the appellants now sought to argue that the Judge had exceeded his jurisdictions. On 
appeal: 


Held: that original charges against the appellants, although if proved as they eventually were, would 
have justified prosecution and conviction under the Trade Descriptions Act 1968, were not charges in 
respect of offences under that Act. Consequently, the substituted counts in the new indictment were 
outside the statutory time limit in s. 19 of the 1968 Act and the appeals would be allowed. 


Appeal: by way of case stated from the decision of the Crown Court at Aylesbury. 


R. v. Pain and Others Q.B.D. 65 


Whether advertisement containing pictorial representation can amount to trade 
description — whether “composition” includes way in which items supplied are 
assembled — ss. 1 and 2 Trade Descriptions Act 1968. 

Bargain offers — whether “other ide:siified premises” required the individual premises at 
which goods have been supplied to be singled out — whether stating a number of 
difierent sets of premises is sufficient identification of the premises so as to bring 
advertisement within exception — art. 3(2)(a)(i) of the Price Marking (Bargain Offers) 
Order 1979 and the Prices Act 1974. 


Following a full page advertisement, including a drawing of a wall unit, ina national newspaper, two 
consumers went to visit one of the appellant’s stores where they saw the wall unit ready assembled. 
They agreed to buy one and it was delivered to them ina flat pack, which necessitated assembly of the 
unit by them or somebody on their behalf. The advertisement drawing showed the unit ready 
assembled. The appellant was charged with two offences under s. 1(1)(b) of the Trade Descriptions Act 
1968 of supplying or offering to supply goods to which a false trade description was applied, in that the 
advertisement and the presence of the wall unit in the store amounted to a trade description as to the 
‘composition’ of the goods within s. 2(1)(c) of the 1968 Act and was false, in that the goods were 
self-assembly goods. The magistrates convicted on these informations. The appellant was also charged 
with two offences under the Price Marking (Bargain Offers) Order 1979, arts. 2 and 3, of indicating a 
price for the sale of items of furniture which is lower tharia previous price charged for items of the same 
description. Azticle 3(2) provides an exception where the person indicating the price reduction 
identifies the premises at which the higher price has been charged. The appellant sought to rely on this 
exemption on the basis that it had made reference at the foot of the advertisement in question to as 
many as 10 different stores at one or more of which the higher price in respect of the items had been 
charged. The magistrates held that this was not sufficient identification of the premises within 
art. 3(2) and convicted the appellant. On appeal by way of case stated: 


Held: (1) That the word “composition” under s. 2(1)(c) of the 1968 Act goes wider than would be 
regarded as the most usual meaning of the word, and includes not just the materials and ingredients of 
an item but also the separate components of a package (see British Gas Corporation v. Lubbock (1974) 
138 J.P. 198; [1974] 1 W.L.R. 37) and, more particularly in the present case, included the way in which 
those components was arranged and put together. The appeal in respect of the offences under s. | of the 
1968 Act, would, accordingly, be dismissed. 

(2) The phrase “other identified premises” in art. 3 of the 1979 Order requires the identification of the 
individual store or stores at which the higher price has been charged for an item of the same 
description, otherwise the purpose of the regulation, namely to enavie a person to check the accuracy 
of the claimed price reduction, would be defeated. The appeals against conviction under the 1979 
Order would also be dismissed. 


Appeal: by way of case stated by the appellant from the decision of the Manchester justices. ° 


Queensway Discount Warehouses Ltd. v. Burke Q.B.D. 17 
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WEIGHTS AND MEASURES 


Having goods in possession for sale — coal in process of being delivered by first respondent 
— whether property in the goods passed to purchasers — s. 22 Weights and Measures 
Act 1963 and s. 18 Sale of Goods Act 1979. 


A number of customers placed orders with the second respondents for the delivery of coal of varying 
descriptions to their homes. The second respondents, who did not employ their own drivers to make 
deliveries, contracted with the first respondent to make the deliveries. A number of sacks of coal were 
below the prescribed weight under s. 22(b) and Part | of sch. 6to the Weights and Measures Act 1963. 
Both respondents were charged with having in their possession sacks of coal which weighed less than 
the prescribed weight. On the occasion which gave rise to the proceedings the first respondent had 68 
sacks of varying descriptions of coal, from which he could select for himself the number of sacks for 
any particular delivery in accordance with the delivery notes. The justices held that property in the coal 
had passed to each purchaser prior to the time at which the first respondent commenced deliveries, and 
thus no offence was committed. On appeal to the Divisional Court. 


Held: The construction to be put-on what was a very simple common-place contract was that the 
goods were appropriated to the buyer only when taken into his home. The goods were still in 
possession for sale as there was no passing of property until that point had been reached. (Dictum of 
Pearson J. in Carlos Federspiel and Co. v. Charles Twigg (1953) 1 Lloyds Rep. at p. 255 followed). 


Appeal: by way of case stated from the decision of the Watford Justices. 


Church vy. Lee and Co-operative Retail Services Q.B.D. 300 


Sale of beer in jug unstamped by weights and measures inspector — sale on two dates by 
licensee/manager and barman — company provided jugs but issued no instructions on 
their use — relevance of s. 160 Licensing Act to liability — s. 11(2) Weights and 
Measures Act 1963 (as amended). 


The respondents owned a public house called the Bell in Staines Road, Hounslow. Mr. Khan was 
the manager and licensee, and a Mr. Southall was employed as a barman. Jugs had been provided by a 
brewery company as convenient vessels for the supply of beer to be taken away. They were of four pint 
capacity but had not been passed by any inspector as being fit for the use to which they were put. On 
two consecutive days borough enforcement officers asked and paid for jugs containing four pints of 
lager. Short measures were delivered on each occasion. Informations were laid against Khan and the 
respondents under, inter alia, s. 11(2) Weights and Measures Act 1963 (as amended). At the hearing 
before the magistrates, Khan pleaded guilty, but the company denied these offences, and it was 
submitted that the provisions of s. 160 Licensing Act 1964 meant that the sale was a sale by Mr. Khan 
and not by the company, and that the jug was used by Mr. Khan and not by the company. The 


magistrates considered that there was not a prima facie case against the company and dismissed the 
informations. The prosecutor appealed. 


Held: The appeal would be allowed and the case remitted to the justices with a direction that they 
should continue the hearing. There was nothing ins. 160 to prevent the conclusion that the licensee and 
the barman were acting on behalf of the company. There was evidence that in using this equipment for 
the purposes of measuring, albeit such measurement was for the purpose of a transaction of sale, they 
were acting on behalf of the company which employed them to do, inter alia, such things. 


Appeal: by way of case stated by John Gregory Evans against a decision by Brentford justices to 
dismiss informations preferred against Clifton Inns Ltd. 


Evans v. Clifton Inns Limited Q.B.D. 639 
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Sale of meat — allegation of delivery of lesser quantity than purported to be sold — bone 
removed from meat at request of purchaser — difference in weight accounted for by this 
— whether offence under s. 24 Weights.and Measures Act 1963. 

Sale of chickens — allegation of delivery of lesser quantity — giblets removed — whether 
offence under s. 24. 


Incorrect figure of weight on invoice — clerical error — whether statutory defence of all 
reasonable precautions and all due diligence could be relied upon. 


The respondents entered into a contract to provide the appellants with meat and poultry at various 
establishments managed by them. Three informations were laid against the respondents. The first 
alleged that the company had delivered a lesser quantity of lamb than was purported to be sold 
contrary to s. 24(1) of the Weights and Measures Act 1963. An order for 15 lbs. of meat was made and 
some joints were delivered in response fo that order. The invoice stated the weight as 14.35 Ibs., 
whereas the lamb when delivered weighed just over 9.25 lbs. The respondents had removed the bone, as 
was their normal practice and the magistrates accepted that this accounted for the difference and 
acquitted the respondents. 

The second information alleged that there was short weight on a delivery of a number of chickens, 
which were delivered without giblets and were all together some 2.5 Ibs. underweight. It was found that 
as no instructions as to the giblets were given, no offence was committed. 

The third information concerned an error on an invoice relating to a delivery of stewing steak, which 
was incorrectly stated as weighing 16.65 lbs. when in fact it was only 9.65 Ibs. This error was a result of 
the misreading of the writing of the foreman of the company by another employee. The company 
sought to rely on the statutory defence in s. 26(1) of the 1963 Act, in that all reasonable precautions had 
been taken and all due diligence had been exercised. The company argued that employees were 
competent and that there existed a system of double-checking for errors. The justices accepted the 
defence was made out. On appeal: 


Held: (1) On the first information, since the bone was removed at the customer’s request, the 
customer was only entitled to expect what was delivered and the appeal would be dismissed. 

(2) There was no obligation in the circumstances to deliver the giblets and consequently no offence 
was made out under the Act. The appeal on the second information would also be dismissed. 

(3) On the third information, a reasonable bench could have come to the conclusion that the defence 
had been made out and there was no reason to disturb the finding of the justices. 


Appeal: by way of case stated from the decision of the Harrogate justices. 


North Yorkshire County Council v. Holmesterne Farm Co. Ltd. Q.B.D. 124 
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